


WTO RETALIATION

The central point of this book concerns three main issues: the problems of 
WTO retaliation, the question of the effectiveness of retaliation, and the 
purposes of retaliation. WTO retaliation is often deemed ineffective due 
to its inherited shortcomings. This book highlights the significance in iden-
tifying the purposes of retaliation prior to evaluating its effectiveness. Put 
differently, it refers to the purpose-based approach of effectiveness. It is a 
common understanding that the purpose of WTO retaliation is to induce 
compliance. This book, nevertheless, argues in favour of coexistence of the 
multiple purposes of retaliation, including reaching a mutually agreeable 
solution. These views are based on the extensive research conducted on the 
purposes of WTO retaliation, namely through interpreting Article 22 of 
the DSU; examining the remedies rules within the frameworks of public 
international law, and law and economics; and assessing the academic writings/
debates as well as the statements of arbitrators. Finally, by evaluating a 
number of disputes involving WTO retaliation, this book demonstrates the 
reasonableness and soundness of WTO retaliation in light of its multiple 
purposes. 



ii



WTO Retaliation
Effectiveness and Purposes

Michelle Limenta

OXFORD AND PORTLAND, OREGON
2017



Hart Publishing
An imprint of Bloomsbury Publishing Plc

Hart Publishing Ltd
Kemp House
Chawley Park  
Cumnor Hill

Oxford OX2 9PH
UK

Bloomsbury Publishing Plc
50 Bedford Square

London 
WC1B 3DP

UK

www.hartpub.co.uk 
www.bloomsbury.com

Published in North America (US and Canada) by  
Hart Publishing  

c/o International Specialized Book Services
920 NE 58th Avenue, Suite 300

Portland, OR 97213-3786
USA

www.isbs.com

HART PUBLISHING, the Hart/Stag logo, BLOOMSBURY and the  
Diana logo are trademarks of Bloomsbury Publishing Plc

First published 2017

© Michelle Limenta 2017

Michelle Limenta has asserted her right under the Copyright, Designs and Patents  
Act 1988 to be identified as Author of this work.

All rights reserved. No part of this publication may be reproduced or transmitted in any form or  
by any means, electronic or mechanical, including photocopying, recording, or any information  

storage or retrieval system, without prior permission in writing from the publishers.

While every care has been taken to ensure the accuracy of this work, no responsibility for loss  
or damage occasioned to any person acting or refraining from action as a result of any  

statement in it can be accepted by the authors, editors or publishers.

All UK Government legislation and other public sector information used in the work is Crown 
Copyright ©. All House of Lords and House of Commons information used in the work is 

Parliamentary Copyright ©. This information is reused under the terms of the Open  
Government Licence v3.0 (http://www.nationalarchives.gov.uk/doc/open- 

government-licence/version/3) except where otherwise stated.

All Eur-lex material used in the work is © European Union, http://eur-lex.europa.eu/, 1998–2016.

British Library Cataloguing-in-Publication Data
A catalogue record for this book is available from the British Library.

ISBN: HB: 978-1-50990-000-8
ePDF: 978-1-50990-001-5
ePub: 978-1-50990-002-2

Library of Congress Cataloging-in-Publication Data

Names: Limenta, Michelle Engel, author.

Title: WTO retaliation : effectiveness and purposes / Michelle Limenta.

Description: Oxford [UK] ; Portland, Oregon : Hart Publishing, 2017. | Includes bibliographical  
references and index.

Identifiers: LCCN 2016045792 (print) | LCCN 2016046053 (ebook) | ISBN 9781509900008  
(hardback : alk. paper) | ISBN 9781509900022 (Epub)

Subjects: LCSH: World Trade Organization—Rules and practice. | Foreign trade regulation. |  
Arbitration (International law) | Dispute resolution (Law)

Classification: LCC K4610.5 .L56 2017 (print) | LCC K4610.5 (ebook) | DDC 382/.92—dc23

LC record available at https://lccn.loc.gov/2016045792

Typeset by Compuscript Ltd, Shannon
 

To find out more about our authors and books visit www.hartpublishing.co.uk. Here you will find extracts, 
author information, details of forthcoming events and the option to sign up for our newsletters.



Foreword

While the negotiation and subsequent creation of new rules in international 
law can be a long and difficult process, it is often only the end of the begin-
ning. One of the more troubling aspects of international law is that once 
those rules are agreed upon, some parties do not comply with the rules. The 
WTO Dispute Settlement System is therefore often deservedly praised by 
many international lawyers not just for the fact that WTO members agree 
to its compulsory adjudication process, but also because the vast majority 
of the WTO Panel and Appellate Body Reports result in compliance. It is 
perhaps the most successful system of dispute settlement and compliance in 
international law when compared with the rest.

However, even the WTO system can be, and has been, tested by the rare 
cases when WTO members have not complied with the adopted reports. In 
such cases, in extremis, retaliation may be authorised by the WTO Dispute 
Settlement Body. Few legal scholars have really focused on this aspect of the 
WTO as, unlike the litigation process, which is transparent, little informa-
tion about the diplomatic and political aftermath of the cases are readily 
available. Nonetheless, it has been accepted orthodoxy that the purpose of 
retaliation is to induce compliance and that this indeed does happen.

In this ground-breaking study, Dr Limenta questions this comfortable 
paradigm, providing a compelling alternative narrative through comprehen-
sive research. She sets out the various possible purposes beyond inducing 
compliance, and analyses each one in light of the WTO jurisprudence on 
and experience with retaliation. Rather than relying on only one perspec-
tive, Dr Limenta looks at the issue through multiple perspectives and even 
multiple disciplines. She avoids quick impressionistic conclusions, so aptly 
illustrated by the parable of the blind men and the elephant, and instead 
focuses her attention on the elephant in the room—the cases of continued 
non-compliance in the WTO.

Indeed, as Dr Limenta points out, if retaliation is the only response to 
such continued non-compliance, we end up with a paradoxical equilibrium 
in the global trading system where the WTO actually authorises more trade 
barriers instead of facilitating the reduction of such impediments to trade. 
She therefore astutely suggests that retaliation cannot be about either induc-
ing compliance (it does not in some difficult cases) or a rebalancing coun-
termeasure, because it then undermines the whole system. The purpose she 
suggests must be more nuanced than that. Instead, she examines the purpose 
of the retaliation option in the WTO system and proposes instead that the 
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search for one purpose misses the point—the option of retaliation can have 
multiple equally valid purposes with the ultimate objective that the global 
system is strengthened rather than weakened. This she terms as a purpose- 
based approach of effectiveness.

Her ultimate conclusion that while inducing mutually amicable settle-
ments is a valid purpose of retaliation as well, some settlements like those 
reached in the Clove Cigarettes and Upland Cotton disputes, and the pro-
visional settlement agreed in the Hormones dispute, are problematic. These 
settlements are often not negotiated in the open, can be lacking in transpar-
ency and may affect other WTO members, particularly those from develop-
ing countries.
This book is a bold and sophisticated commentary by a young scholar pub-
lishing her first book. It bodes well for the future of the WTO and the global 
trading system that we are seeing the rise of such younger scholars, espe-
cially from developing countries, able to comment on the system and suggest 
new ways of seeing the issues. As developing countries play an ever-greater 
role in international trade, contributions such as these by Dr Limenta to 
the rule of law and our understanding of it will be increasingly important. 
We live in an imperfect world, and while it may be easy to suggest that the 
status quo is the ‘best of all possible’ systems, scholars like Dr Limenta 
highlight the need for the reconsideration of the accepted explanations and 
an urgency for the refinement of the system. It is good, but it can be better.

Associate Professor Michael Ewing-Chow

WTO Chair

Faculty of Law, National University of Singapore (NUS)
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1

Overview

[T]o avoid economic warfare … This [international trade] organization would 
apply to commercial relationships the same principle of fair dealing that the United 

Nations is applying to political affairs. Instead of retaining unlimited freedom to 
commit acts of economic aggression, its members would adopt a code of economic 
conduct and agree to live according to its rules. Instead of adopting measures that 
might be harmful to others … countries would sit down around the table and talk 

things out. In any dispute, each party would present its case. The interest of all 
would be considered, and a fair and just solution would be found. In economics, as 

in international politics, this is the way to peace.1

I. INTRODUCTION TO WTO DISPUTE SETTLEMENT:  
THE BEST VOTE OF CONFIDENCE FOR THE  

MULTILATERAL TRADING SYSTEM

THE WORLD TRADE Organization (WTO) has its basis in the  
General Agreement on Tariff and Trade (GATT) 1947; and as the 
successor of the GATT, it has established more comprehensive agree-

ments and rules. One of these is the effective protection and enforcement 
system under dispute settlement.

The provisions that have governed dispute settlement since GATT 1947 
are Articles XXII and XXIII of GATT. Although neither provision refers to 
the term ‘dispute settlement’ nor provides a detailed procedure for disputes, 
they are the primary articles for dispute settlement. Article XXII contains 
the ‘consultation’ provision, and Article XXIII provides the ‘nullification or 
impairment’ rule. From these two ‘simple’ articles, the current WTO dispute 
settlement system, embodied in the Understanding on Rules and Procedures 
Governing the Settlement of Disputes, commonly referred to as the Dispute 
Settlement Understanding (DSU), has created the rules and procedures for 
the management of disputes.2
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3 WTO, ‘Azevêdo Says Success of WTO Dispute Settlement Brings Urgent Challenges’ 
News Item (Geneva, 26 September 2014) www.wto.org/english/news_e/spra_e/spra32_e.htm.

4 WTO, ‘Chronological List of Disputes Cases’, www.wto.org/english/tratop_e/dispu_e/
dispu_status_e.htm.

5 WTO, ‘WTO Disputes Reach 400 Mark’, Press Release (Geneva, 6 November 2009) 
www.wto.org/english/news_e/pres09_e/pr578_e.htm.

6 WTO (n 3).
7 Pascal Lamy, ‘Has International Capitalism Won the War and Lost the Peace?’ Speech at 

the US Chamber of Commerce, Washington DC, 8 March 2001.
8 WTO (n 3) 43.
9 DSU, Art 3.7.

10 P Van den Bossche and W Zdouc, The Law and Policy of the World Trade Organization, 
3rd edn (New York, Cambridge University Press, 2013) 183.

The WTO dispute settlement system has been a success.3 This is evi-
denced by a substantial number of requests for consultation submitted by 
WTO Members. Twenty years since the system came into being, there have 
been 497 WTO complaints or consultation requests made pursuant to the 
DSU.4 Pascal Lamy, the former WTO Director-General, viewed this signifi-
cant number as ‘a vote of confidence’ in the system.5 To the contrary, other 
dispute settlement mechanisms provided under Regional Trade Agreements 
(RTAs) are hardly used. A number of them have not even been tested at all.6

In his speech to the United States Chamber of Commerce, Lamy pro-
moted the ‘hymn to compliance: consult before you legislate; negotiate 
before you litigate; compensate before you retaliate; and comply—at any 
rate’.7 It delineates the practical value among the WTO Members that by 
establishing a dispute settlement system, WTO Members confirm that they 
are committed to their obligations under the WTO Agreement.

There are three primary stages in WTO dispute settlement: (a) consul-
tations between parties to a dispute; (b) adjudication by panels and, if 
requested, by the Appellate Body; and (c) the implementation of the ruling.8

A. Consultations

The DSU clearly states that the aim of dispute settlement is to achieve a 
positive solution to a dispute.9 It demonstrates a preference for solutions 
mutually acceptable to parties rather than solutions resulting from adjudi-
cation by a panel.10 Therefore, the first stage in WTO dispute settlement is 
consultations between the Members concerned. Put differently, parties to a 
dispute must enter into consultations prior to requesting the establishment 
of a panel.

The rules and procedures of consultations can be found largely in Article 4  
of the DSU. Article 4.3 provides that if a Member requests a consultation 
with another Member under a WTO covered agreement, the Member to 
which the request for consultation is made, unless mutually agreed, must 



The Best Vote of Confidence for the Multilateral Trading System 3

11 The DSB consists of all the representatives of WTO Members meeting together, normally 
in Geneva. It has the authority to establish and adopt panels and the Appellate Body reports 
findings and/or the appealed results. It has also a function of monitoring and maintaining sur-
veillance of the implementation of the rulings and recommendations. Finally, it has the author-
ity to authorise retaliation in the case of non-compliance. See DSU, Art 2.1.

12 European Communities—Regime for the Importation, Sale and Distribution of Bananas 
(‘EC—Bananas III (AB)’), Appellate Body Report (adopted 25 September 1997) WT/DS27/
AB/R [142].

13 DSU, Art 6.1.
14 It also applies in terms of the adoption of panel and/or Appellate Body reports and the 

authorisation of retaliation.

reply to the request within 10 days after the date of its receipt. Parties to a 
dispute must also enter into consultation in good faith and with a view to 
achieving a mutually satisfactory solution. If the Member does not respond 
within 10 days after the date of receipt of the request, or does not enter into 
consultations within a period of no more than 30 days, or a period other-
wise mutually agreed, the Member that requested consultations may pro-
ceed to request the establishment of a panel. The request for consultations 
is notified to the Dispute Settlement Body (DSB)11 pursuant to Article 4.4. 
Consultations are confidential. This means that neither a third party nor 
the WTO Secretariat could be present at, or involved in, the consultations.

If the dispute is not resolved within 60 days of the receipt of the request 
for consultations, the complaining party may request the establishment of a 
panel to adjudicate matters.

B. Adjudication by Panels

Pursuant to Article 6.2 of the DSU, the request for the establishment of a 
panel must be made to the DSB in writing and must ‘indicate whether the 
consultations were held, identify the specific measures at issue and provide 
a brief summary of the legal basis for the complainant sufficient to present 
the problem clearly’. The Appellate Body in EC—Bananas III mentioned 
two reasons why a panel request should be sufficiently precise. First, it often 
forms the basis for the terms of reference of the panel pursuant to Article 7 
of the DSU; and secondly, it informs the defendant and third parties of the 
legal basis of the complaint.12

If a panel is requested, the DSB must establish it at the second DSB meet-
ing at which the request appears as an agenda item, unless the DSB at the 
meeting decides by consensus not to do so.13 This rule is commonly referred 
to as ‘negative’ or ‘reverse’ consensus.14 The complaining party therefore 
has an assurance that the requested panel will be established if it so requests.

Article 8.1 of the DSU clearly provides that panels must be composed of 
well-qualified governmental and/or non-governmental individuals. They are 
also selected with ‘a view to ensuring their independence of the members, 
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15 DSU, Art 8.2.
16 ibid, Art 8.6.
17 WTO (n 3) 51.
18 DT Shedd, BJ Murrill and JM Smith, ‘Dispute Settlement in the World Trade Organiza-

tion (WTO): An Overview’ (2012) Congressional Research Service 7-5700 RS20088, 6, www.
fas.org/sgp/crs/misc/RS20088.pdf.

a sufficiently diverse background and a wide spectrum of experience’.15 
Citizens of Members whose governments are involved or participate in the 
dispute either as main parties or third parties are not allowed to serve on 
a panel concerned with that dispute unless the parties to the dispute agree 
otherwise. The WTO Secretariat maintains (and periodically revises) an 
indicative list of governmental or non-governmental individuals that may 
be selected as panelists. When the Secretariat proposes qualified individu-
als as panelists, the parties must not oppose such nominations unless there 
are compelling reasons.16 However, in practice, Members use this provision 
quite broadly and oppose nomination frequently.17 If the parties are not 
able to agree on the composition of a panel within 20 days of its establish-
ment by the DSB, either party may request that the WTO Director-General 
determine the composition of the panel.

Once the panel is constituted, a panel must have the standard terms of 
reference as stated in Article 7.1 of the DSU, unless parties agree otherwise. 
The document referred to in the standard terms of reference in Article 7.1 
is normally the request for the establishment of a panel. A panel may only 
consider a claim that falls within the panel’s terms of reference.

Once the panel is composed, it hears written and oral arguments from the 
disputing parties. Third parties are also given the opportunity to be heard by 
the panel and to make written submissions to the panel. After considering 
their presentations, it issues the descriptive part (facts and arguments) of its 
report to parties to a dispute. Considering any comments from the parties, 
the panel submits an interim report (along with its findings and conclusions) 
to the disputing parties. Following a review period, the panel issues a final 
report to the disputing parties, and subsequently circulates it to all WTO 
Members.18 If one of the parties is dissatisfied with the panel’s decision, it 
may appeal to the Appellate Body.

C. The Implementation of Rulings

After the adoption of the report, the DSB requests the losing party promptly 
to bring itself into compliance with WTO law or to find mutually satisfac-
tory adjustments. If the losing party fails to bring its measure into conform-
ity within a reasonable period of time, the complaining party is entitled to 
negotiate compensation or, if there is no satisfactory compensation agreed 
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found to be WTO violations, the Member found in violation of its WTO obligations has 

within 20 days after the expiry of the reasonable period of time, to request 
the authorisation to retaliate.

An arbitration body might be established under Articles 21 and 22 of the 
DSU. The arbitration under Article 21.5 of the DSU (known as the compli-
ance panel) is intended to resolve the question of compliance with the ruling 
and recommendation of the DSB. Additionally, arbitration under Article 
22.6 of the DSU attempts to determine the level of retaliation and the pos-
sibility of suspending obligations under a different sector or agreement. In 
the Bananas III dispute, the procedural issue of ‘sequencing’ came out. The 
issue resulted from the lack of clarity in the DSU provisions related to the 
order of Articles 21.5 and 22.6 when a party to a dispute believes that 
another has failed to comply with the rulings. Article 21.5 provides that 
the compliance panel must issue a decision within 90 days of the request 
while Article 22.6 states that authorisation to retaliate shall be granted by 
the DSB within 30 days after the end of the reasonable period of time. A 
large number of WTO Members have put on the table a reform proposal 
to address the issue.19 After Bananas III, the parties to a dispute usually 
conclude an ad hoc agreement on sequencing procedure. In some cases, 
the parties to a dispute agree to initiate the procedure under Articles 21.5 
and 22.6 simultaneously and suspend the suspension of concessions under  
Article 22 until the completion of compliance arbitration proceedings under  
Article 21.5.20 In other cases, the disputants agree to initiate Article 21.5  
arbitration proceeding at first before resorting to arbitration under  
Article 22.6 on the understanding that the respondent will not object to the 
authorisation request to retaliate due to the expiry of the 30-day deadline.21

Interestingly, there are only a few disputes concerning the determination 
of the level of suspension of concessions (retaliation). This fact tells us that 
the respondent Members generally comply with adverse rulings. In other 
words, WTO compliance has a reasonably good record.22

II. PROBLEMS PRESENTED: RETALIATION, A FLAW  
IN THE SUCCESSFUL SYSTEM?

Despite the fact that they are few in number, there are concerns raised by 
non-compliance cases in WTO dispute settlement. What happens if, even 
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after retaliation is imposed, the violator state continues its violation meas-
ure? What should parties do when compliance cannot be achieved? What if 
the violator state continues the violation but at the same time provides com-
pensation to the injured state? Does WTO law allow a continued violation 
as long as the violator state wants to pay compensation or suffer retaliation? 
What happens if both parties agree on an amicable solution which is non-
WTO compliant to end the dispute?

Concerns encountered by WTO retaliation, particularly those that raise 
the question of its effectiveness, are the key issue in this book. Retaliation 
is generally believed to be an instrument that has the effect of inducing 
the recalcitrant state to comply, therefore it is considered ineffective when 
it does little or nothing to induce compliance. To respond to the question 
of the effectiveness of WTO retaliation, this book refers to the purpose-
based approach. With this intention, it posits that a rule or standard is 
deemed effective when it can achieve its purpose or objective. The problem 
is that neither the DSU nor the WTO treaty provisions stipulate explic-
itly the purpose of retaliation. These problems will be considered in more 
detail.

A. First Concern: The (In)effectiveness of WTO Retaliation

Many observers share a similar view that the effectiveness of WTO retali-
ation is questionable.23 Steger, for instance, states that reform in WTO 
dispute settlement is not needed since the system can be improved through 
practices; it is on the area of implementation that most of the Members’ 
attention should be focused.24 She also takes the view that retaliation 
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is a blunt instrument that only powerful countries can use effectively.25 
Similarly, Mercurio provides three reasons why retaliation is an imperfect 
means of obtaining compliance. The first reason is that retaliation does 
nothing when the measure is too politically sensitive to be removed. The 
second reason is that a large suspension is self-destructive, and the last 
reason is that developing countries cannot utilise it against powerful devel-
oped countries.26

Bronckers and van den Broek also argue that retaliation offers no 
relief to those actually damaged, puts an inappropriate burden on inno-
cent bystanders, and offers no appropriate relief to the injured party suf-
fering as a result of the violator state’s regime.27 Other observers such 
as  Charnovitz and Nzelibe point out that the retaliation scheme allows 
Members to fight protectionism with protectionism28 and tends to pun-
ish consumers in the victim state and exporters in the violator state for 
the misdeeds of protectionists in the violator state, while leaving the pro-
tectionist that initiated the violation largely unaffected.29 The tit-for-tat 
WTO retaliation, according to Malacrida, tends to undermine cross-bor-
der economic integration.30

A number of WTO Members also view the implementation stage of the 
dispute settlement system to be a relatively weak phase compared with 
other phases.31 Mexico, for example, observed that ‘the main weakness of 
the [DSU] was the excessive length of time that a Member could main-
tain a measure which had been found to be WTO-inconsistent without any 
consequences’.32

In responding to the question of the effectiveness of WTO retaliation, we 
need to identify first what ‘effective’ means. Chapter 4 below describes this 
quest to define the word ‘effective’. However, in short, something is effective 
if it can achieve its purpose or objective. Consequently, to respond to the 
question of whether retaliation is effective or not, it is significant to identify 
the purposes of retaliation.
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B.  Second Concern: Debates Regarding the Purpose(s) of WTO 
Retaliation

The arbitrators in US—Byrd Amendment (Article 22.6—US) recognised 
the importance of identifying the purpose of retaliation. They posited that 
‘a large part of the conceptual debate [suspension of obligations in the 
DSU] that took place in these proceedings could have been avoided if a 
clear “object and purpose” were identified’.33 The arbitrators’ statement 
also delineates their concern on the obscurity of the object and purpose 
of WTO retaliation. The DSU does not stipulate explicitly the purpose of 
retaliation under Article 22.34 This has resulted in the existence of various 
views suggested by the arbitrators35 and academics.36 They are: (i) inducing 
compliance;37 (ii) providing a means of obtaining some form of temporary 
compensation;38 (iii) rebalancing;39 and (iv) ‘deterring inefficient breach but 
encouraging efficient breaches’.40

i. Inducing Compliance

Inducing compliance was mentioned as the purpose of WTO retaliation for 
the first time by the arbitrators in EC—Bananas III (US) (Article 22.6—EC). 
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Ever since this purpose has been reiterated in most Article 22.6 cases except 
in US—1916 Act (Article 22.6—US) and US—Byrd Amendment (Article 
22.6—US). In EC—Banana III (US) (Article 22.6—EC), the arbitrators 
agreed with the United States’ argument that the temporary nature of com-
pensation and suspension of concession indicates that the purpose of retali-
ation is to induce compliance.41 In Brazil—Aircraft (Article 22.6—Brazil), 
the arbitrators explained the appropriateness of a countermeasure ‘if it effec-
tively induces compliance’.42 The arbitrators went beyond the ‘appropriate’ 
level of countermeasures by authorising punitive suspension on the basis 
of inducing compliance in the US—FSC (Article 22.6—US) and Canada—
Aircraft Credits and Guarantees (Article 22.6—Canada) disputes.43 In US—
Gambling (Article 22.6—US), the arbitrators interpreted the meaning of the 
criteria of effectiveness in order to authorise the right of cross-retaliation.44 
They cited the conclusion of the arbitrator in EC—Banana III (Ecuador) 
(Article 22.6—EC) that ‘the effective criterion empowers the party seeking 
suspension to ensure that the impact of that suspension is strong and has the 
desired result, namely to induce compliance’.45

ii. A Means of Obtaining Some Form of Temporary Compensation

The arbitrators started to recognise that WTO retaliation might have other 
purposes in US—1916 Act (Article 22.6—US).46 Furthermore in US—Byrd 
Amendment (Article 22.6—US), while noting that the concept of induc-
ing compliance has been referred to in past arbitrations, the arbitrators 
clearly stated that ‘it is not expressly referred to in any part of the DSU’ 
and that they ‘are not persuaded that the object and purpose of the DSU…
would support an approach where the purpose of suspension of conces-
sions or other obligations pursuant to Article 22 would be exclusively to 
induce  compliance’.47 While the arbitrators did not ‘exclude that inducing 
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 compliance is part of the objectives behind suspension’, they took the view 
that ‘at most it can be only one of a number of purposes in authorising the 
suspension of concession or other obligations’.48 After all, the arbitrators 
concluded that ‘… [the requirement of equivalent levels] seems to imply that 
suspension of concessions or other obligations is only a means of obtain-
ing some form of temporary compensation, even when the negotiation of 
compensations has failed’.49 In other words, the arbitrators implied that the 
purpose of retaliation is to provide compensation.

iii. Rebalancing

Reciprocity is a principle of the GATT/WTO system and serves as a basis of 
negotiation. The Marrakesh Agreement establishing the WTO refers in its 
preamble to ‘entering into reciprocal and mutually advantageous arrange-
ments directed to the substantial reduction of tariffs and other barriers to 
trade’.

Since WTO agreements emerged from negotiations conducted on the 
basis of reciprocity, it is often argued that the purpose of retaliation is to 
rebalance this bargain.50 Palmeter and Alexandrov, for instance, boldly 
argue that:51

[The inducing compliance] doctrine is legally in error and is unwise from a policy 
perspective. The purpose of countermeasures in the WTO is not to induce compli-
ance, but to maintain the balance of reciprocal trade concessions negotiated in the 
WTO agreements.

Another observer, Lawrence, does not argue against the purpose of inducing 
compliance directly. However, he admits that WTO remedies can achieve 
several purposes simultaneously; and ‘the goal achieved most precisely is 
maintaining reciprocity’.52

iv. ‘To Deter Inefficient Breach but to Encourage Efficient Breach’

Schwartz and Sykes developed this argument from political (public choice) 
and economic contracts perspectives. They suggest that WTO agreements 
are incomplete contracts among political actors and the metric of welfare 
for each signatory will not be money but the political welfare of its politi-
cal officials.53 Therefore, when the cost of political performance exceeds 
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the benefit of performance (politically costly), the DSU allows a violator 
to continue a violation, as long as it compensates or is willing to bear the 
costs of the retaliation (‘to encourage efficient breach’). In Schwartz and 
Sykes’s view, formal sanction is not needed to induce a high level of com-
pliance, owing to domestic pressures for compliance, reputational penal-
ties, and unilateral sanctions that put pressure on parties to respect their 
commitments (to deter inefficient breach).54 Thus, they conclude, the func-
tion of retaliation is ‘to deter inefficient breaches but to encourage efficient 
breaches’.

III. WTO LAW IN RELATION TO OTHER LEGAL SYSTEMS

In order to provide a comprehensive assessment with respect to the pur-
poses of WTO retaliation, there are two related legal disciplines that this 
book also looks at: public international law and private contract law in 
the perspective of law and economics.55 Commentators and observers have 
various opinions concerning the relationship between WTO law and these 
areas of study.

A. WTO Law in Relation to Public International Law

The WTO is an inter-governmental organisation whose Members are 
actively engaged in international trade relations based on the agreements 
among themselves. In their trade interactions/relations, Members might per-
form an action or omission or both that negatively affects other Members’ 
rights. Under public international law, such conduct can be considered as 
a wrongful act and every internationally wrongful act entails international 
responsibility. The provisions for international wrongful acts are laid down 
under the International Law Commission (ILC) Draft Articles. Public inter-
national law also provides provisions governing international treaties: the 
Vienna Convention on the Law of Treaties (VCLT).56 These two general 
international law rules appear to interweave with WTO law.

As a multilateral trading system, the WTO sets up the rules of trade 
applied to its Members. The ‘public international’ character of WTO law 
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raises the question of whether it is a part of international law or a self-
contained regime.

What is a self-contained regime? The ILC draft report on fragmentation 
of international law finalised by Koskenniemi notes that self-contained 
regimes may be established from a set of rules and principles that apply as 
lex specialis.57 Simma and Pulkowski state that the concept of a strong lex 
specialis is a self-contained regime.58

McRae argues from the traditional view that international trade law is 
considered outside the sphere of international law.59 Several arguments are 
presented by McRae, such as the fact that trade law is ‘technical’ and its 
field is ‘special’, trade law is not seen as emerging from state practice but 
is seen more as the law of business transactions between individuals, and 
international trade law has nothing to do with sovereignty.60 Pauwelyn criti-
cises McRae’s view by stating that:61 ‘Whereas McRae’s first and second 
reasons … are convincing, this third reason is both misleading and errone-
ous. It falls into the very trap that McRae himself warned about, namely the 
trap for trade lawyers to portray “their” discipline as something “special”’.

Pauwelyn argues that McRae utilises a wrong benchmark to compare 
trade law with international law. He refers to, on the one hand, the tradi-
tional international law concept of ‘co-existence’, and on the other hand, the 
modern international law concept of ‘co-operation’ including GATT/WTO 
law. Thus, Pauwelyn concludes that McRae is not comparing international 
law with trade law, but old international law with new international law.62

i.  WTO Remedies and Public International Law Remedies: Inclusive or 
Exclusive From the System?

Public international law offers several remedies for states injured as a result 
of internationally wrongful acts.63 Some forms of the remedies are  cessation 
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of wrongful acts under Article 30 of the ILC Draft Articles, countermeasures 
under Article 49 of the ILC Draft Articles, and reparation under Article 31 
of the ILC Draft Articles. Similar to public international law, the DSU pro-
vides several remedies under its framework. However, some characters and 
forms of the DSU remedies are different from those under public interna-
tional law. For example, the DSU does not stipulate financial compensation 
in its text. Thus, the question is whether remedies under public international 
law overrule WTO remedies?

Article 55 of the ILC Draft Articles, reflecting the maxim lex specialis 
derogat legi generali, provides that the articles do not apply where and to 
the extent that the conditions for the existence of an internationally wrong-
ful act or its legal consequences are determined by special rules of inter-
national law. Thus, we must determine whether remedies under the DSU 
incorporating special rules (lex specialis) exclude the application of state 
responsibility under the general rules of international law.

Simma and Pulkowski provide that retaliation under Article 22 operate 
in a similar way to countermeasures, thus ‘strong grounds exist for regard-
ing the WTO rules on retaliation as leges speciales vis-à-vis countermeas-
ures under general international law’.64 Van den Bossche and Zdouc, at the 
same time, assert that by providing a detailed set of rules regarding the legal 
consequences of a breach of WTO law, the DSU has contracted out of the 
general rules of international law on state responsibility.65

In sum, the standpoint in this book is that WTO law is not a self- 
contained regime. In a number of cases, panels and/or the Appellate Body 
have applied or made reference to customary rules and general principles of 
international law. The question is to what extent does public international 
law play a role in WTO law? The panel in Korea—Measures Affecting Gov-
ernment Procurement interpreted the relationship between the WTO and 
public international law in a broader way than merely a relationship of 
interpretation rules. The panel stated that:66 ‘Customary international law 
applies generally to the economic relations between the WTO Members. 
Such international law applies to the extent that the WTO treaty agreements 
do not “contract out” from it’. In contrast, the United States challenged the 
insertion of the rules of public international law outside the customary rules 
of interpretation in WTO dispute settlement.67 Nonetheless, it is not the 
intention of this book to resolve this issue. The main focus in this book lies 
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on the application of customary rules of treaty interpretation (‘contract in’) 
and remedies under public international law (‘contract out’) in the context 
of WTO remedies.

B. WTO Law in Relation to Contract

Some commentators, particularly those who argue that compliance is not 
mandatory, provide contractual incompleteness of WTO agreements as 
their main argument. Green and Trebilcock, for instance, cite Bagwell and 
Trachtman who point out that WTO agreements are incomplete contracts 
and that compliance is not mandatory in all instances as the members 
have incorporated flexibility mechanisms to allow adjustments to new 
situations.68 In short, the remedies are aimed at permitting breaches or 
 adjustments when efficient, either on a political or a welfare basis. Sim-
ilarly, Sykes and Schwartz utilise the public choice approach and refer 
to WTO agreements as contracts among the political actors. They assert 
that WTO agreements are incomplete contracts that encourage effi-
cient performance of commitments while facilitating efficient breach of 
commitments.69

Other commentators are against these views. Fukunaga, for example, 
disagrees with the efficient breach theory by arguing that nothing in the 
DSU provides that the DSB can choose either to make recommendations 
or to award damages. She argues that recommendations are the primary 
remedy option; compensation and suspension of concessions are alternative 
remedies and are only available in the event that the recommendations are 
not implemented within a reasonable period of time.70 Additionally, Cho 
points out that Sykes’ analogy to a private contract creates a misunderstand-
ing as to the real identity of the WTO legal system. He argues that the WTO 
is no more ‘a mere contract among the contracting parties, but an inde-
pendent international organization established by its members in order to 
envisage an integrated legal system for international trade’.71 And therefore 
in his view, the concept of efficient breach is unacceptable under this legal 
 system.72 Steger also argues that the ‘WTO Agreement is not a commercial 
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contract that countries can cancel whenever it suits them, nor is it “soft 
law” that is not binding on Members’.73

Assessment provided later on in this book is not intended to address the 
issue of whether or not WTO agreements bear a resemblance to a com-
mercial contract, although both can have common features. It is, however, 
deemed useful to make a reference to a private law model that explains 
what remedies are used when rights are violated in the context of law and 
economics. Such reference can provide valuable insights in understanding 
the WTO remedial design where the substantive goals of retaliation might 
be found.

IV. THE OBJECTIVE AND PLAN OF THE BOOK

The effectiveness of retaliation in light of its purposes is still a largely unex-
plored area in the field of international dispute settlement. This book aims 
to undertake a comprehensive legal analysis to delve deeper into this fruitful 
area of scholarship. This in-depth study is conducted with reference to the 
relevant rules and case law of WTO retaliation found in the GATT, DSU 
and the Agreement on Subsidies and Countervailing Measures (SCM Agree-
ment). It is also important to differentiate remedies in WTO dispute settle-
ment discussed in this book and trade remedies such as anti-dumping and 
countervailing duties, which are not the focus of this book.

The organisation of this book is as follows. Chapter 2 offers an intro-
ductory background to the nature of WTO remedies in general and WTO 
retaliation in particular. It also provides a review of the history and basic 
principles of WTO retaliation from the GATT to the WTO. This chapter is 
important to the reader’s understanding of WTO retaliation in particular, 
and WTO remedies in general.

Chapter 3 outlines the problems that give rise to the issue of efficacy of 
WTO retaliation. It looks at the challenges faced by developed and develop-
ing countries in imposing retaliatory measures. This chapter also evaluates 
critique of and proposals to reform WTO retaliation.

Chapter 4 establishes the nexus between ‘effectiveness’ and ‘purposes’ and 
explains the importance of purpose-based analysis in assessing the effective-
ness of retaliation. Identifying the purpose or purposes of retaliation is not 
a simple task. This chapter discusses the debates and uncertainty in relation 
to the purpose or purposes of WTO retaliation.

Chapter 5 is the main chapter of this book. An extensive search of the pur-
poses of retaliation is conducted in this chapter. The search is done through 

73 D P Steger, ‘The Culture of the WTO: Why It Needs to Change’ (2007) 10 Journal of 
International Economic Law 483, 490–1.
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the interpretation of Article 22 of the DSU, an examination of the refer-
ence made by the arbitrators to the remedies of public international law, an 
analysis of WTO remedies rules in the perspective of law and economics, 
and an assessment of debates and an analysis of the statements of arbitra-
tors related to the purpose of retaliation. This chapter eventually argues in 
favour of recognising the coexistence of the multiple purposes of retaliation, 
including reaching a mutually agreeable solution.

Chapter 6 seeks to explore a mutually agreeable solution as one of the 
final goals of retaliation. This chapter provides such an attempt by observ-
ing amicable solutions within the WTO dispute settlement system. In this 
regard, it looks at the settlements reached in the Hormones, Upland Cotton 
and Clove Cigarettes disputes. Finally, by evaluating WTO retaliation dis-
putes, this chapter demonstrates the soundness of WTO retaliation in light 
of its multiple purposes. It discusses the implications of these findings for the 
system, and the way forward.

Chapter 7 is the final and concluding chapter of this book.
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Retaliation in the Multilateral 
Trading System

The principle of no right without a remedy has, however, a peculiar twist in the 
GATT. In an important sense Article XXIII gives a remedy without a right.1

OVERVIEW

DISPUTE SETTLEMENT IN the multilateral trading system has 
evolved and been strengthened by the advent of the WTO. The rules 
contained in the DSU eliminate several shortcomings in the GATT 

dispute settlement regime and offer clearer time frames and clearer dispute 
procedures.

Irrespective of how innovative the system is, the central interest for par-
ties to the dispute is whether the system provides remedies and finality under 
its regime. This perspective goes along with the Latin legal maxim, ubi jus 
ibi remedium (where there is a right, there is a remedy).2 Thus, a good dis-
pute resolution system is one that offers certainty of legal rule, prompt and 
equal dispute procedures and reasonable remedies.

The DSU provides two types of remedies for violating WTO law: (a) a 
final remedy (compliance by withdrawal or modification of measures that 
are inconsistent with WTO law);3 and (b) temporary remedies (compensa-
tion and suspension of concessions or other obligations, commonly referred 
to as WTO retaliation).4 The relationship existing between final and tempo-
rary remedies is hierarchical in nature.5 The basis of this hierarchy order is 
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Article 19 of the DSU, which clearly establishes the preference for prompt 
compliance with recommendations and rulings of the DSB (final remedy). 
Only when Members fail to withdraw or amend the WTO-inconsistent 
measures by the end of a reasonable period of time does the DSU provide 
temporary remedies under Article 22.

I. TEMPORARY REMEDIES IN THE DSU

Compensation and retaliation are the temporary remedies for non-
compliance .6 Compensation has been agreed between disputing parties in 
relatively few cases.7 The rationale for this less attractive option lies in the 
words of ‘developing mutually acceptable compensation’ and ‘shall be con-
sistent with covered agreements’.8 Both of these phrases suggest that instead 
of being an automatic obligation of respondent states, compensation is vol-
untary and should be consistent with the principle of non-discrimination 
obligations under Article I:1 of the GATT 1994. Consequently, parties in 
dispute often neglect the compensation remedy and directly request authori-
sation to retaliate.

Retaliation is the eventual and most serious consequence a recalcitrant or 
non-implementing Member faces in WTO dispute settlement. Most observ-
ers perceive that it is problematic and economically harmful not only for the 
targeted Member but also for the Member imposing the measures. ‘Shoot-
ing [oneself] in the foot’ is a phrase used by observers in describing the 
self-defeating consequences of retaliation.9 That being said, it is important 
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to recall that the small number of retaliation disputes to date demonstrates 
that parties to a dispute generally comply with the rulings. Put differently, 
retaliation is the exception, not the rule.10

A. Compensation in GATT/WTO Dispute Settlement

During the GATT era, the term ‘compensation’ simply appeared in the 1955 
Working Party Report and the 1979 Understanding, both of which noted 
that compensation should be resorted to only if the immediate withdrawal 
of the measure was impracticable, and it was seen as a temporary measure 
pending the withdrawal of the inconsistent measures.11

Neither the GATT nor the WTO provisions explicitly make reference to 
compensation in monetary form. In 1965, Brazilian and Uruguayan delega-
tions proposed a provision for the inclusion of a financial element of com-
pensation in the GATT.12 However, their proposal was not accepted by the 
contracting parties.13 In the current/ongoing Doha Development Agenda 
negotiations on the DSU, the least-developed countries and Ecuador have 
proposed monetary compensation as one of the WTO dispute settlement 
remedies.14

While there is no provision either in the GATT or WTO dispute settle-
ment that defines compensation, it is usually in the form of trade compen-
sation where a losing party offers increased trade concessions in terms of 
greater market access to a winning party. The nature of the compensatory 
concessions and the items to be offered, according to the 1965 Secretariat 
Note, are determined by the parties. Put differently, the specific matters of 
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22 Shadikhodjaev (n 13) 22.

compensation should be agreed between parties to a dispute, and it is not 
for the panels to adjudicate on those specific matters.15

In EEC—Dessert Apples, Chile argued that it was entitled to compensa-
tion since the EEC’s restrictive measures distorted the ‘competitive relation-
ship that would otherwise have prevailed between Chilean suppliers and 
other suppliers on the Community market in the absence of such restric-
tions’.16 The panel noted that ‘there was no provision in the General Agree-
ment obliging contracting parties to provide compensation’.17 By recalling 
the 1965 Secretariat Note and the 1979 Understanding, the panel recog-
nised the possibility for the EEC and Chile to negotiate compensation; how-
ever the panel declined to make a recommendation.18

In US—Sugar Waiver, the GATT panel, by referring to paragraph 4 of 
the 1979 Understanding, noted that a contracting party might choose to 
grant compensation to forestall the request for an authorisation of retalia-
tory measures, but the Understanding did not oblige it to do so.19 In other 
words, the panel decided that compensation was optional and that it was up 
to the respondent to decide whether or not to compensate.20

Under the WTO dispute settlement system, Article 22.1 of the DSU pro-
vides that compensation is temporary, voluntary and shall be consistent with 
the covered agreements. Most observers consider that the latter characteristic 
(consistent with the covered agreements including the MFN (most favoured 
nation) principle) makes compensation less preferred or less attractive.21 
Since compensation is more within the meaning of trade benefit/openness 
on a preferential basis, by providing this benefit the respondent state is also 
required, under the MFN principle, to extend this benefit or advantage to 
other WTO Members. Consequently, parties have to select a sector of the 
respondent Member’s trade that is less attractive for other Members, but 
nevertheless, significant for the complaining Member’s trade.22



Temporary Remedies in the DSU 21

23 Japan—Taxes on Alcoholic Beverages—Mutually Acceptable Solution on Modalities for 
Implementation (n 7).

24 Turkey—Restrictions on Imports of Textile and Clothing Products—Notification of 
Mutually Acceptable Solution (n 7).

25 United Sates—Definitive Safeguard Measures on Imports of Circular Welded Carbon 
Quality Line Pipe from Korea—Agreement under Article 21.3(b) of the DSU (n 7).

26 European Union, ‘EU and US Agree on Temporary Compensation in Copyright Dispute’, 
Press Release, 1P/01/1860 (Brussels, 19 December 2001).

27 United States—Section 110(5) of the US Copyright Act—Recourse by the European Com-
munities to Article 22.2 of the DSU, WT/DS160/19, 11 January 2002; WT/DS160/23 (n 7).
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In practice, there are few disputes where Members have referred to 
trade and monetary compensations as a temporary remedy. For example in 
Japan—Alcoholic Beverages II, Japan provided compensation in the form 
of a tariff reduction on certain products to the United States, the European 
Communities and Canada as the complainants in the case.23 In Turkey—
Textiles, Turkey agreed to remove quantitative restrictions on certain cat-
egories of textile imports and carry out tariff reduction on certain chemicals 
from India, and the compensation would remain effective until Turkey’s 
compliance with the DSB recommendations and rulings.24 In US—Line 
Pipe, the United States and Korea agreed on a reasonable period of time 
for the United States to implement the DSB recommendations and rulings; 
if the measure had not been terminated by the end of reasonable period of 
time, the United States agreed to increase the in-quota volume of imports 
from Korea to a mutually acceptable level, pending the termination of the 
measure.25 Additionally, US—Section 110(5) Copyright Act is an example 
of a dispute in which the parties agreed to financial compensation instead 
of tariff compensation. This dispute was originated by the complaint lodged 
by the Irish Music Rights Organization, which identified what it believed 
to be a very low remittance of royalties from the United States, given the 
popularity of Irish music and Irish musicians in the United States.26 The 
European Communities decided to challenge exemption provisions pro-
vided for in section 110(5) of the US Copyright Act which allowed music to 
be played in public places without the payment of a royalty fee. The panel 
found that certain exemptions are inconsistent with WTO law. When the 
United States had failed to bring its inconsistent measures into compliance 
within the reasonable period of time, the European Communities requested 
an authorisation to retaliate pursuant to Article 22.2 of the DSU; however, 
they also sought an arbitral award pursuant to Article 25 of the DSU to 
determine the amount of monetary compensation for the three year period 
1996–98.27 Eventually, the European Communities and the United States 
reached a temporary solution whereby the United States agreed to make 
payment of moneys to a specific private body in the European Communities 
during the implementation period.28
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Similarly, the United States and Brazil signed a Memorandum of Under-
standing (MOU) in 2010, which establishes a fund for technical assistance 
and capacity building related to Brazil’s cotton sector. The annual fund pay-
ment would continue until either the United States passed the subsequent 
Farm Bill or they reached a mutually agreeable solution to the US—Upland 
Cotton dispute.29

B.  What is ‘Retaliation’ in the Context of the Multilateral  
Trading System?

Retaliation (or countermeasures) in the multilateral trading system gener-
ally takes the form of the suspension of concessions or other obligations. 
Neither the text of the International Trade Organization (ITO) Charter 
nor the GATT nor the WTO DSU actually employs the term ‘retaliation’. 
However, the word ‘retaliation’ was often used by the negotiators in the 
ITO and GATT meetings.30 Moreover, the panel in US—Certain EC Prod-
ucts described the character of suspension of concessions as retaliatory in 
nature.31 Most observers now utilise the term ‘retaliation’ in referring to 
the remedy under suspension of concessions. In his work on the terms of 
sanctions under WTO law, Charnovitz points out that it is not clear when 
retaliation becomes the general term for the action under Article XXIII.32 
However, Charnovitz notes that the repeated use of the term ‘retaliation’ in 
Kenneth Dam’s book (The GATT: Law and International Economic Organ-
ization) may have popularised the term.33

While retaliation is often referred to as a ‘trade sanction’, the term of 
sanction here is not meant punitively.34 In this book, two terms are going 
to be used interchangeably in referring to retaliation. They are suspension  
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of concessions or other obligations and countermeasures. The terms  
‘retaliation’ and ‘suspension of concessions’ are used interchangeably mostly 
in the context of the DSU, while the term ‘countermeasures’ is used in the 
context of the SCM Agreement and public international law in referring to 
retaliation.

II. LAW TO RETALIATE UNDER GATT AND WTO DISPUTE SETTLEMENT

Similar to compensation, retaliation is a temporary measure imposed in the 
event of non-compliance. As mentioned previously, retaliation is usually in 
the form of suspension of concessions or other obligations. Thus, unlike 
compensation, retaliation involves raising trade barriers. It is imposed on a 
discriminatory basis against the Member that fails to implement the recom-
mendations or rulings. While it is applied selectively by one Member against 
another, it requires the DSB’s approval.35 This part discusses the law govern-
ing retaliation under the GATT and, later, under the WTO.

A. Retaliation Cases in GATT Dispute Settlement

There were two disputes during GATT dispute settlement where injured par-
ties requested authorisation for retaliation: US—Suspension of Obligations36 
and US—Superfund.37 In US—Suspension of Obligations, the Netherlands 
proposed an authorisation for a countermeasure in the form of an annual 
reduction of US exports of wheat flour.38 The Working Party subsequently 
provided the amount that they deemed appropriate and authorised the sus-
pension of obligations to the Netherlands.39 However, the Netherlands did 
not impose such authorised suspension of obligations.40 In US—Superfund, 
both Canada and the European Communities requested authorisation for 
retaliation; however, the request was blocked by the United States.41

Dam points out two reasons why the GATT parties avoided recourse to 
retaliation. First is the preference of contracting parties to act as conciliators 
rather than arbitrators and thus they had the tendency to postpone as long 
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as possible the imposition of retaliation.42 Second is that retaliation may 
also result in harm to the retaliating party.43 Due to the fact that authorised 
suspension of obligations was never utilised, the effectiveness of retaliation 
as a remedy was never tested during the GATT era.44

B. Substantive Rules of GATT Retaliation

GATT Article XXIII:2 lays down two requirements for the authorisation of 
the suspension of concessions or other obligations (retaliation) requested 
by the contracting parties. They are: (1) ‘serious enough’ condition; and (2) 
appropriateness.

What constitutes ‘serious enough’ can be derived from GATT practices. 
The first component of ‘serious enough’ is the existence of nullification or 
impairment.45 The second component is that all endeavours to solve the 
problem through all other remedies have not proved successful.46 Finally, 
the third component is that the retaliation action taken is to prevent seri-
ous economic consequences of nullification or impairment, or to restore the 
original situation.47

Determination of the appropriateness standard has proven to be quite 
problematic. For instance, a 1988 statement by the Legal Adviser to the 
GATT Director-General stated that in the case of Article XXIII, the word-
ing (‘appropriate’) was wider, which meant that there was wider leeway in 
calculating the retaliatory measures under Article XXIII than under Articles 
XIX or XXVIII.48 Consequently, the GATT Deputy Director in considering 
the EEC’s request for the authorisation to retaliate against the United States 
stated that:49

Article XXIII:2, unlike Article XXVIII, did not speak about equivalent  concessions 
and therefore, it was not really a question of authorizing the withdrawal 
of  equivalent concessions as such. That was why the Secretariat had pointed 
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out that Article XXIII did not require that the amount of retaliation should be 
equivalent.

However, the Working Party in the US—Suspension of Obligations case 
interpreted it differently when they were instructed by the contracting par-
ties to investigate the appropriateness of the measure which the government 
of the Netherlands proposed to take, having regard to its equivalence to the 
impairment suffered by the Netherlands as a result of the US restriction.50 
The Working Party stated that there were two issues to be considered. The 
first was whether in the circumstances, the measure proposed was appropri-
ate in character; and the second was whether the extent of the retaliation 
proposed was reasonable, having regard to the impairment suffered.51 In 
other words, the 1952 Working Party took the view that appropriateness in 
the context of Article XXIII referred to the character of the proposed meas-
ure and the amount that is reasonable having regard to its equivalence to the 
level of the impairment suffered.52 Palmeter and Alexandrov, citing Hudec’s 
book, point out the explanation of the Chairman of the Working Party that 
the word ‘appropriate’ in Article XXIII meant more than just ‘reasonable’ 
since it required the Working Party to take into account the desirability of 
limiting such action to the best calculated in the circumstances to achieve 
the objective.53

So, why did the Working Party believe that it was necessary to limit 
retaliation? Dam provides the best answer to this question by arguing that 
nowhere in GATT dispute settlement provisions could one find a reference 
to a punitive sanction for non-performance.54 Dam notes that the principle, 
that the GATT as a whole is a system of reciprocal rights and obligations 
to be maintained in balance, means that the remedy provision is not under-
stood in terms of sanctions; rather it is a system of reciprocal rights and 
obligations. Consequently, a failure to respect a tariff concession is not a 
transgression to be punished, but rather an event giving injured parties the 
privilege of suspending reciprocal concessions.55 Dam states that the best 
example to support the argument underlying this principle is that the main 
interest of GATT is to make as many agreements to reduce tariffs as possi-
ble, instead of ensuring all commitments made are carried out.56  Therefore, 
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punitive sanctions, arguably, might lessen contracting parties’ interest in 
agreeing to further tariff concessions.

C. Substantive Rules of WTO Retaliation

The main provision concerning the rules and procedures of retaliation in the 
WTO dispute settlement system is stipulated in Article 22 of the DSU. Pur-
suant to Article 22, the injured party has a right either to negotiate mutu-
ally agreed compensation or to request authorisation for retaliation for the 
violator state’s lack of compliance within a reasonable period of time. In 
practice, due to the fact that it is difficult to achieve agreed compensation 
between parties to a dispute, the complainant often relinquishes its right to 
negotiate compensation and directly requests the authorisation to retaliate.

The SCM Agreement sets forth ‘special and additional rules’ for retali-
ation in WTO dispute settlement.57 The Agreement uses the term ‘coun-
termeasures’ for retaliation. Article 4.7 of the SCM Agreement provides 
that when a panel finds the measure in question to be a prohibited subsidy, 
the panel shall recommend that the subsidising Member withdraw the sub-
sidy without delay. If the prohibited subsidy is not withdrawn, Article 4.10 
of the SCM Agreement provides that the DSB shall grant authorisation to 
the complaining party to take appropriate countermeasures. Article 4.11 of 
the SCM Agreement refers to arbitration under Article 22.6 of the DSU to 
determine whether the countermeasures are appropriate. Footnote 10 of the 
SCM Agreement states that ‘this expression [appropriateness] is not meant 
to allow countermeasures that are disproportionate in light of the fact that 
the subsidies dealt with under these provisions are prohibited’.

The discussion of retaliation in this section is divided into two main parts. 
The first part explains retaliation pursuant to the DSU rules. The second 
part assesses the countermeasures under the SCM Agreement.

i.  The Basic Elements of WTO Retaliation in the Multilateral DSU 
Framework

This part explores the characteristics of WTO retaliation as provided for 
explicitly and implicitly in the DSU, such as whether retaliation is prospec-
tive or retroactive in nature, or what the limitation level of retaliation is. In 
doing so, it makes a reference to relevant panels, the Appellate Body and 
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the arbitrators’ decisions which are a useful source to delve deeper into the 
elements of retaliation.

a.  Retaliation is the Remedy of Last Resort and Suspension of  
Concessions and Other Obligations is the Form of Retaliation  
Provided by the DSU

Retaliation as a last resort remedy has two meanings. First, it is not the first 
preference in settling a dispute, and secondly there are no other remedies 
available beyond retaliation. The first meaning is expressed in Article 3.7 
of the DSU, which established the remedial hierarchy. The order of prefer-
ence is as follows: (1) bilateral settlement; (2) withdrawal of inconsistent 
measures; (3) compensation; and (4) retaliation.58 Thus, it can be concluded 
that the preference in dispute settlement is positive settlement and retali-
ation, for a dispute reaching this phase and not being solved at an earlier 
stage in a constructive manner, is the exception.59 The second meaning is 
demonstrated in Article 22.2 of the DSU. When the violator state fails to 
comply within a reasonable period of time (non-compliance ), there are only 
two types of remedy available for the injured state: either compensation 
or the suspension of concessions or other obligations. The DSU does not 
provide any form of remedy where retaliation fails to cause the violator 
state to remove its inconsistent measures. Article 22 also points out that the 
form of retaliation under the DSU is the suspension of concessions or other 
obligations.

One of the issues in the EC—Commercial Vessels case was whether 
attempts to redress non-compliance by seeking other measures without 
having recourse to the DSU multilateral frameworks would contravene 
the DSU.60 The panel considered that by adopting the Temporary Defen-
sive Mechanism (TDM) regulation (a measure to redress the violation) in 
response to Korea’s violation of the SCM Agreement without first resort-
ing to the DSU, the European Communities acted unilaterally, and thus, 
such measures contravened Article 23.1 of the DSU.61 Sebastian notes that 
the panel’s reasoning in EC—Commercial Vessels also implies that suspen-
sion under non-WTO treaties, such as an expropriation of the Bilateral 
Investment Treaty, if taken to redress WTO violation, could contravene  
Article 23.1 of the DSU.62
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b. Retaliation is Temporary and Prospective in Nature

The temporary nature of retaliation is related to the fact that its application 
is conditional on the removal of the inconsistent measures by the violator 
state. Put differently, retaliation remains in place until there is compliance. 
Bermann criticises the lack of an explicit post-retaliation complaint pro-
cedure in the DSU, which could result in never-ending retaliation.63 The 
EC—Hormones dispute is an example provided by Bermann. In this dis-
pute, there was a disagreement between the European Communities and 
the United States and Canada concerning compliance by the European 
Communities, which resulted in the United States and Canada continuing 
to impose retaliation. Consequently, the European Communities brought a 
new dispute before the panel against the United States and Canada’s contin-
ued suspension.64

Nothing in the DSU explicitly states that retaliation is a prospective 
remedy. However, Articles 19.1 and 21.3 of the DSU envisage panels’ 
or the Appellate Body’s recommendation to be prospective in nature.65  
Article 19.1 provides that the dispute panel and/or Appellate Body would 
recommend that the violator state brings its inconsistent measures into com-
pliance; and Article 21.3 stipulates a reasonable period of time for the viola-
tor state to bring its inconsistent measures into compliance. According to 
Sebastian, if these articles are read jointly, they implicitly limit the scope 
of what the injured state may request.66 The violator state is required to 
cease its inconsistent measure by the end of a reasonable period of time and 
cannot be required to make reparation for injury caused by an inconsistent 
measure which pre-dates the expiry of a reasonable period of time.67 In 
short, retaliation is deemed ‘prospective’ due to its scope limitation, which 
merely covers the time period after the DSB grants authorisation, not the 
whole period of the inconsistent measure applied.68

In practice, however, several GATT/WTO panel decisions provided retro-
active remedies. During the GATT era, for instance, a number of disputes 
which were related to subsidies and countervailing measures and anti-
dumping resulted in the granting of retrospective remedies.69 Those cases 
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were Canada—Manufacturing Beef CVD,70 US—Canadian Pork,71 US—
Softwood LumberII,72 NZ—Finnish Transformers,73 US—Cement,74 and 
US—Swedish Steel.75

In WTO dispute settlement, Brazil—Aircraft and Guatemala—Cement are 
two cases where the complaining party requested a ‘retrospective’ award.76 
Additionally, in the Australia—Automotive Leather (Article 21.5—US) 
case, despite the fact that Australia and the United States requested the with-
drawal of the subsidy in a prospective way, the panel took the view that 
the prospective remedy proposed by Australia would be ineffective. Thus, 
the panel concluded that repayment in full of the prohibited subsidy was 
necessary in order to ‘withdraw the subsidy’ in this case.77 The Australia—
Automotive Leather (Article 21.5—US) panel report received many criti-
cisms from WTO Members.78
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Despite the fact that several panels’ decisions provide for such retroactive 
relief, retroactive remedies, arguably, are not preferred by WTO Members. 
Palmeter and Mavroidis refer to the phrase ‘today’s complainant may be 
tomorrow’s respondent’ to explain why Members dislike retroactive rem-
edies.79 Additionally, Grané argues from the perspective of Members’ sover-
eignty that such sovereignty would be impinged upon by stringent corrective 
remedies, which might result in states losing their interest in staying inside 
the system.80 Recommendations for retroactive remedies are actually quite 
uncommon and depart from general practice in GATT and the WTO. For 
example, the GATT Panel in the Norway—Trondheim case concluded that 
‘no GATT practice instituted “retroactive compensation”’.81 The WTO 
panel in US—Certain Products from the EC also stated that ‘retroactive 
remedies are alien to the long established GATT/WTO practice where rem-
edies have traditionally been prospective’.82

c. Retaliation Consists of a Certain Magnitude and Is Not Punitive

The WTO provisions provide several standards to determine the magnitude 
of retaliatory measures. First, Article 22.4 of the DSU stipulates that retalia-
tion shall be equivalent to the level of nullification or impairment. Secondly, 
Article 4.10 of the SCM Agreement provides for an ‘appropriate’ standard 
for countermeasures against prohibited subsidies. Thirdly, Article 7.9 of the 
SCM Agreement states that the countermeasures in the case of actionable 
subsidies must be commensurate with the degree and nature of the adverse 
effects. Fourthly, Article XXVIII:3(b) of the GATT provides the standard 
of substantially equivalent concessions on retaliatory withdrawal measures. 
These standards tell us that the amount of retaliation should not be deter-
mined arbitrarily and punitive.

As stated by Ethier, the purpose of WTO dispute settlement is not to 
facilitate punishment, it is to constrain it.83 Accordingly, retaliation under 
the WTO Agreement is not designed to be punitive. The availability of 
these standards is intended to limit retaliatory measures so that they do not 
become punitive sanctions. The non-punitive nature is primarily reflected in 
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the ‘equivalent’ standard under Article 22.4 of the DSU. The SCM Agree-
ment also does not justify punitive sanction. Mavroidis notes that the defini-
tion of ‘proportionate’ in the footnote to Article 4.10 of the SCM Agreement 
means not disproportionate, and therefore has the reasonable interpretation 
that punitive damages are excluded.84

Arbitrators in EC—Bananas (Article 22.6—EC) also considered that 
there is nothing in Article 22 that could be read as justifying punitive coun-
termeasures.85 Moreover, in US—FSC (Article 22.6—US) the arbitrators 
emphasised that nothing in the text or in the context of Article 4.10 of the 
SCM Agreement suggests an entitlement to punitive measures.86

In practice, Article 22.6 arbitrators normally determine the level of retali-
ation at a level much lower than that requested. Table 2.1 shows the level of 
retaliation requested and level of retaliation determined by the Article 22.6 
Arbitrators in eight cases.

ii. Three Principles and Calculation Methods of Retaliation in the DSU

There are two primary claims that are requested or challenged by parties to 
the dispute in Article 22.6 arbitral proceedings. They are cross-retaliation  
and the determination of the level of retaliation. Accordingly, this part 
provides two main points of discussion. First, it discusses three principles 
which the requesting party should seek to satisfy before it is entitled to 
do  cross-retaliation. Secondly, it explains the calculation methods of WTO 
retaliation such as the determination of counterfactual and the level of 
calculation.

a.  Three Principles of Retaliation: Same-Sector, Cross-Sector and 
Cross-Agreement

Unlike its predecessor, the WTO has governed not only the area of goods 
but also those of services and intellectual property rights. Thus, considering 
the concessions or obligations to suspend, the DSU sets forth three main 
principles related to those areas under Article 22.3.

The first principle is that the complaining party should first seek to retali-
ate with respect to the same sectors in which nullification or impairment has 
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WT/DS27/ARB [6.3].

86 United States—Tax Treatment for ‘Foreign Sales Corporations’—Recourse to Arbitration 
by the United States under Article 22.6 of the DSU and Article 4.11 of the SCM Agreement 
(‘US—FSC (Article 22.6—US)’), Decision by the Arbitrator (30 August 2002) WT/DS108/
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been found.87 If the party considers that it is impracticable or ineffective to 
retaliate in the same sectors, the second principle applies, which is that the 
party may seek to retaliate in other sectors under the same agreement.88 
If the complaining party considers that it is not practicable or effective to 
retaliate in other sectors under the same agreement, and the circumstances 
are serious enough, the third principle provides that the complaining party 
may retaliate under another covered agreement.89 In short, the three princi-
ples of retaliation are ‘same-sector’ retaliation, ‘cross-sector’ retaliation and 
‘cross-agreement’ retaliation.

Table 2.1: Level of retaliation requested and level of retaliation authorised

Cases Level of retaliation 
requested (annually)

Level of retaliation authorised 
(annually)

EC—Bananas III 
(Ecuador)

US$450 million US$201.6 million

EC—Bananas III 
(US)

US$520 million US$191.4 million

EC—Hormones 
(Canada)

CDN$75 million CDN$11.3 million

EC—Hormones 
(US)

US$202 million US$116.8 million

US—FSC US$4.043 million US$4.043 million

Brazil—Aircraft CDN$700 million CDN$344.2 million

Canada—Aircraft US$3.36 billion US$247.797.000

US—Gambling US$3.443 billion US$21 million

US—Upland 
Cotton (Article 
4.11 SCM 
Agreement)

US$3 billion US$147.4 million for FY 2006, 
or, for subsequent years, to be 
determined by a certain methodology 
described in Arbitrators’ decision

US—Upland 
Cotton (Article 
7.10 SCM 
Agreement)

US$1.037 billion US$147.3 million

US—COOL 
(Canada)

CDN$3 Billion CDN$1,054.729 million

US—COOL 
(Mexico)

US$653 million US$227.758 million



Law to Retaliate Under GATT and WTO Dispute Settlement 33

90 ibid Art 22.3(f)(i)(ii)(iii).
91 ibid Art 22.3(d). The cross-retaliation provision does not apply to the plurilateral agree-

ment on government procurement (GPA), see the GPA, Art XXII:7.
92 European Communities—Regime for the Importation, Sale and Distribution of Bananas—

Recourse to Arbitration by the European Communities under Article 22.6 of the DSU (‘EC—
Bananas III (Ecuador) (Article 22.6—EC)’), Decision by the Arbitrators (24 March 2000) WT/
DS27/ARB/ECU [84].

93 ibid [128].
94 United States—Measures Affecting the Cross-Border Supply of Gambling and Betting 

Services—Recourse to Arbitration by the United States under Article 22.6 of the DSU (‘US—
Gambling (Article 22.6—US)’), Decision by the Arbitrator (21 December 2007) WT/DS285/
ARB [4.33].

The term ‘sector’ means:90

(i) with respect to goods, all goods;
(ii) with respect to services, those identified in the current ‘Service Sectoral 

Classification List’ (for instance business, communications, distribu-
tion, financial, health, and so forth);

(iii) with respect to TRIPS (Trade-Related Aspects of Intellectual Property 
Rights), each category of intellectual property rights covered in the 
first seven sections of Part II (for example copyright, patents, trade-
marks, geographical indications and so forth) or the obligations under 
Part III (enforcement obligations) or IV (acquisition and maintenance 
of intellectual property rights and related inter partes procedures) of 
the TRIPS Agreement.

In applying these three principles for cross-retaliation, the complaining 
party shall take into account:91

(i) the trade in the sector or under the agreement under which the vio-
lation or other nullification or impairment has been found, and the 
importance of such trade to the complaining party;

(ii) the broader economic elements related to the nullification or impair-
ment and the broader economic consequences of the retaliation.

As regards ‘the importance of such trade’ to the complaining party, arbitra-
tors in EC—Bananas III (Ecuador) (Article 22.6—EC) held that this criterion 
relates primarily to the trade nullified or impaired by the WTO-inconsistent 
measures.92 Thus, in the arbitrators’ view, the trade in its entirety (in this 
case, they are under the GATT and GATS (General Agreement on Trade in 
Services)) is of subsidiary importance.93 In contrast, the arbitrators in US—
Gambling (Article 22.6—US) held the view that ‘the ordinary meaning of 
subparagraph (d)(i) suggests that a consideration of the entirety of “trade in 
the sector” under which a violation was found is pertinent’.94 The arbitra-
tors’ view in US—Gambling (Article 22.6—US), arguably, is more appro-
priate, because Article 22.3 paragraph 3(d)(i) does not distinguish between 
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trade of primary and subsidiary importance and the meaning of ‘sector’ in 
paragraph 3(f)(i) with respect to goods is all goods.95

With regard to the ‘broader economic elements’ and ‘broader economic 
consequences of the retaliation’, the arbitrators in EC—Bananas III (Ecua-
dor) (Article 22.6—EC) stated that the former criterion primarily relates 
to the suffering of the complaining party as a result of the nullification or 
impairment. The latter criterion relates to the consequences not only for the 
respondent party, but also for the complainant party.96

As stated previously, in seeking cross-sector retaliation, a complainant 
party is required to demonstrate why retaliation in the same sector is ‘not 
practicable or effective’. Additionally, to impose cross-agreement retaliation, 
a complainant party needs to demonstrate aggregate conditions: ‘circum-
stances are serious enough’ and cross-sector retaliation ‘is not practicable 
or effective’. The arbitrators in EC—Bananas III (Ecuador) (Article 22.6—
EC), followed by the arbitrators in US—Gambling (Article 22.6—US) and 
US—Upland Cotton (Article 22.6—US),97 defined the word ‘practicable’ 
as ‘available for application in practice as well as suited for being used in a 
particular case’.98

As regards the term ‘effective’, the arbitrators in EC—Bananas III (Ecua-
dor) (Article 22.6—EC) looked at the term’s ordinary meaning in the 
Oxford English Dictionary and highlighted that it connotes ‘powerful in 
effect’, ‘making a strong impression’, ‘having an effect or result’.99 Accord-
ingly, the arbitrators believed that the thrust of this criterion is to ensure 
that the impact of retaliation is strong and has a desired result, namely 
inducing compliance.100 Put differently, the arbitrators in this case viewed 
the objective of retaliation as inducing compliance and such objective can be 
achieved if retaliation is available in practice and powerful in effect.

In relation to the phrase ‘circumstances are serious enough’, the arbitra-
tors stated that Article 22 does not provide any threshold for determining 
when circumstances can be considered ‘serious’ enough to justify retalia-
tion. Thus, the arbitrators utilised the ordinary meaning of ‘serious’ and 
contextual guidance under Article 22.3(d) of the DSU.101 Accordingly, to be 
considered as serious, circumstances must reach a certain degree of impor-
tance that is manifested in the provision of Article 22.3(d).102 Similarly, the 
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arbitrators in US—Gambling (Article 22.6—US) were of the opinion that 
the ‘circumstances’ aspect assessment is to be made on a case-by-case basis 
and that the ‘circumstances’ that are relevant may vary from case to case.103 
However, the arbitrators also noted that the circumstances should be ‘seri-
ous enough’ when they reach a certain degree or level of importance.104

b.  Calculation of the Level of Suspension: Counterfactual and  
Method of Calculation

In most arbitration proceedings the arbitrators, by referring to Article 22.4 
of the DSU, determine that the level of suspension shall be equivalent to the 
level of nullification or impairment. Thus, the arbitrators generally deter-
mine at first the level of nullification and impairment. To calculate the level 
of nullification or impairment, the arbitrators have to compare the trade 
value of the current WTO-inconsistent situation with the trade value of 
a ‘counterfactual’ WTO-consistent situation. The counterfactual is a trade 
value in a situation that arguably would exist if the violator state had 
removed the WTO-inconsistent measure within a reasonable period of time.

The determination of the counterfactual is a hypothetical analysis by the 
arbitrators. McGriven notes that the use of the counterfactual can involve a 
fair degree of subjective assessment by the arbitrators.105 Hudec also states 
that by simply announcing the ‘correct’ methodology and number with 
little explanation, the arbitrators’ panel reports might be disappointingly 
obscure; however, as long as the parties are willing to accept the decision, it 
is politically acceptable.106

The choice of counterfactual in practice has been quite varied. In EC—
Bananas III (US) (Article 22.6—EC), the arbitrators selected a counterfac-
tual (a global tariff quota and unlimited access for bananas from Africa, the 
Caribbean and the Pacific (ACP) at a zero tariff) that was quite different 
from several counterfactuals proposed by the United States, and provided 
no explanation for their choice of counterfactual.107 The arbitrators in 
EC—Bananas III (Ecuador) (Article 22.6—EC) selected the same counter-
factual as the one in EC—Bananas III (US) arbitration to ensure consistency 
and to prevent double-counting on the nullification or impairment carried 
by the United States.108
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In both EC—Hormones (Article 22.6) disputes, the arbitrators focused on 
the trade foregone due to the continuance of the existing ban on hormone-
treated beef. The arbitrators calculated the detrimental effects by compar-
ing annually the value of hormone-treated beef exports under the current 
 European Communities-inconsistent measure with the value of hormone-
treated beef exports which would take place in the European Communities 
if the measure was WTO consistent.109 In these disputes, however, there 
were two possible relevant counterfactuals. First, there was the situation 
where the European Communities had withdrawn its inconsistent measure, 
and second, there was a situation where the European Communities main-
tained its import ban but supported it with a proper risk assessment as 
required by the Agreement on the Application of Sanitary and Phytosanitary 
Measures (SPS Agreement). The arbitrators selected the first counterfactual, 
and the European Communities did not contest it.110 However, it is arguable 
that the choice of this counterfactual scenario affected the calculation of the 
level of nullification or impairment.111

The counterfactual in US—Byrd Amendment (Article 22.6—US) was 
the trade effect of the CDSOA (Continued Dumping and Subsidy Offset 
Act) disbursements. Here the arbitrators departed from the counterfactual 
applied in EC—Bananas III and EC—Hormones by applying an economic 
model, rather than the value of the violation itself, to assess to what extent 
the payments nullified and impaired benefit to the injured party.112 In this 
case, the arbitrators also refused to include the calculation of the detrimen-
tal effects experienced by the third-country entities. The arbitrators stated 
that ‘a Requesting Party may only request suspension of concessions or 
other obligations with respect to the trade effect caused by disbursements 
under the CDSOA relating to its own exports’.113

In US—1916 Act (Article 22.6—EC), the arbitrators refused the  European 
Communities’ proposal on ‘mirror’ regulation. The arbitrators argued that 
it is impossible to determine the WTO consistency of a ‘qualitative equiva-
lence’, thus it is essential to determine the trade or economic effect of the 
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1916 Act on the European Communities in numerical or monetary terms 
(quantitative equivalence).114 This case is quite unique, since after a reason-
able period of time, no order under the 1916 Act had been in place against 
the European Communities’ products. Thus, the arbitrators provided that 
the calculation method was to rely on the future situations. These were any 
final judgments that would be made against the European Communities’ 
entities under the 1916 Act, and the situation that an award would be paya-
ble by the European Communities’ entities to settle claims under the Act.115 
The arbitrators also refused to include the ‘chilling effect’ of the 1916 Act 
and the litigation cost in the calculation.116

The counterfactual in US—Gambling (Article 22.6—US) was rather con-
troversial. In this case, the arbitrators provided that only a ‘counterfactual 
that allowed remote gambling on horseracing but disallowed other types of 
gambling is plausible’.117 By allowing the remote gambling on horseracing 
as the counterfactual, the arbitrators provided a WTO-inconsistent coun-
terfactual scenario. Sebastian argues that it is hard to reconcile the US posi-
tion that remote gambling must be banned to protect public morals with 
the counterfactual that permitted remote gambling on horseracing.118 Thus, 
Ehring writes that the US—Gambling arbitration proceeding was a judicial 
disaster.119

iii. Countermeasures Under the SCM Agreement

The SCM Agreement provides rules on subsidies and countervailing duties 
in the multilateral trading system. A subsidy pursuant to the Agreement 
consists of three main elements which are as follows: (i) a financial contribu-
tion (such as a direct transfer of funds, a potential direct transfer of funds or 
liabilities, government revenue foregone or not collected, the provision by a 
government of goods or services other than general infrastructure, the pur-
chase by a government of goods, government payments to a funding mecha-
nism or entrustment or direction of a private body); (ii) by a government 
or any public body; and (iii) conferring a benefit.120 The Agreement also 
distinguishes between three types of subsidies: prohibited, actionable and 
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non-actionable subsidies.121 Prohibited subsidies are those contingent upon 
export performance or upon the use of domestic over imported goods.122 
Export subsidies and import substitution subsidies are prohibited under the 
SCM Agreement. Outside these prohibited subsidies, most subsidies are 
actionable, which means that they are not prohibited but are subject to 
challenge in the event that they cause ‘adverse effects to the interests of other 
Members’.123

As mentioned previously, the SCM Agreement sets forth special and addi-
tional rules for dispute settlement which a Member can use to seek the with-
drawal of the subsidy and the removal of its adverse effects. In the event of 
non-compliance, the injured party may request the DSB’s authorisation to 
take countermeasures. This part elaborates on the features of countermeas-
ures provided by the SCM Agreement.

a. The Meaning of Countermeasures

The SCM Agreement does not define what countermeasures are. However, 
the meaning of ‘countermeasures’ has been determined in practice. The arbi-
trators in US—FSC (Article 22.6—US) pointed out the dictionary meaning 
of countermeasures and stated that ‘the dictionary definitions suggest that a 
countermeasure is essentially by reference to the wrongful action to which 
it is intended to respond’. Accordingly, this ordinary meaning suggests that 
‘a countermeasure bears a relationship with the action to be counteracted, 
or with its effects’.124 The arbitrators, thus, decided that the term ‘counter-
measures’ in the context of Article 4 of the SCM Agreement, is in line with 
its ordinary meaning and that these measures are ‘authorized to counteract 
… a wrongful action in the form of an export subsidy that is prohibited per 
se, or the effects thereof’ (emphasis added).125 Therefore, the arbitrators 
concluded that the countermeasures can be utilised either to counter the 
measure at issue (neutralising the export subsidy), or to counteract its effect 
on the affected party, or both.126

Although the DSU and the SCM Agreement use different terms for retali-
ation, the arbitrators in Brazil—Aircraft (Article 22.6—Brazil) considered 
that the term ‘countermeasures’ may also include suspension of concessions 
or other obligations.127 The arbitrators in Canada—Aircraft Credits and 
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Guarantees (Article 22.6—Canada) decided the same thing by stating that 
there is no restriction on the types of countermeasures under Article 4.10 of 
the SCM Agreement, however Brazil in this case requested the suspension of 
tariff concessions and other obligations as the countermeasures.128

b. What Constitutes ‘Appropriate’?

A comprehensive definition of ‘appropriateness’ is essential to determine 
the level of countermeasures in the case of prohibited subsidies. The arbitra-
tors in US—Cotton (Article 22.6—US) stated that the permissible level of 
countermeasures is mainly defined through the term ‘appropriate’ and the 
wording of footnote 9.129 What constitutes ‘appropriate’ is quite unclear 
under the SCM Agreement. However, the arbitrators’ decisions in several 
prohibited subsidies disputes elaborated on several elements of the ‘appro-
priate’ standard.

1.  It Mainly Corresponds to the Amount of Subsidy Rather Than the 
Harm That Has Occurred

Brazil—Aircraft (Article 22.6—Brazil) was the first dispute where the mean-
ing of ‘appropriate’ became the primary issue before the arbitrators. In this 
dispute, Canada did not request authorisation for the level of nullification 
or impairment, but for the amount of the prohibited subsidy. Canada argued 
that countermeasures are appropriate if they correspond to the amount of 
the prohibited subsidy granted. Brazil agreed the amount of subsidy as the 
starting point for the calculation of the appropriate level of countermeas-
ures, but it should be adjusted according to numerous factors.130

The arbitrators were of the view that ‘the reference to the fact that subsi-
dies dealt with are prohibited can most probably be considered more as an 
aggravating factor than as a mitigating factor’.131 Thus, they concluded that 
when dealing with prohibited subsidies, a level of countermeasures which 
corresponds to the total amount of the subsidy is ‘appropriate’.132 Palmeter 
and Mavroidis challenge this finding and argue that reference in footnotes 
9 and 10 to the fact that the subsidies involved are prohibited does not con-
stitute an aggravating or mitigating factor, but instead the use of the term 



40 Retaliation in the Multilateral Trading System

133 Palmeter and Mavroidis (n 79) 292.
134 Canada—Aircraft Credits and Guarantees (Article 22.6—Canada) (n 128) [3.91].
135 Brazil—Aircraft (Article 22.6—Brazil) (n 57) footnote 51.
136 ibid [3.57].
137 ibid [3.48].
138 ibid [3.44].
139 US—FSC (Article 22.6—US) (n 86) [5.51–60].

‘prohibited’ is more to distinguish prohibited subsidies from those that are 
actionable.133

The arbitrators in Canada—Aircraft Credits and Guarantees  
(Article 22.6—Canada) went further by finding that although the level 
of countermeasures is more appropriately determined on the basis of the 
amount of subsidies, the level of countermeasures does not have to be lim-
ited to such amount.134

2. It Allows More Leeway Than the Word ‘Equivalent’

The arbitrators in Brazil—Aircraft (Article 22.6—Brazil) noted that ‘equiv-
alent’ and ‘appropriate’ should not be given the same meaning, and that 
instead, the term appropriate should give more leeway than the word 
‘equivalent’ in assessing the level of countermeasures.135 While the arbitra-
tors admitted that there may be a situation in practice where countermeas-
ures equivalent to the level of nullification or impairment are appropriate, 
they argued that the concept of nullification and impairment is absent from 
Articles 3 and 4 of the SCM Agreement (prohibited subsidies provisions).136 
Accordingly, the arbitrators in determining the appropriate level of suspen-
sion stated that there is no legal obligation that the appropriate level of coun-
termeasures should be based on the level of nullification or impairment.137

3. It is expected to have the effect of inducing compliance

In four arbitral proceedings on prohibited subsidies disputes, the arbitrators 
acknowledged that a countermeasure is appropriate if it induces compli-
ance. In Brazil—Aircraft (Article 22.6—Brazil), the arbitrators examined 
the term ‘appropriate’ by referring to its meaning in general international 
law and in the work of the International Law Commission (ILC) on state 
responsibility and thereby came to a similar conclusion to the arbitrator in 
EC—Bananas III (Article 22.6—EC) that ‘a countermeasure is “appropri-
ate” inter alia if it effectively induces compliance’.138

The arbitrators in US—FSC (Article 22.6—US) noted two things in 
assessing what may be deemed ‘appropriate’ countermeasures. First, the 
subsidy at issue should be withdrawn; and secondly, countermeasures 
should contribute to the withdrawal of the prohibited subsidy without 
delay.139 Thus, the arbitrators in Canada—Aircraft Credits and Guarantees  
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(Article 22.6—Canada), with regard to Canada’s statement that it did not 
intend to withdraw the subsidy and to the finding in US—FSC (Article 
22.6—US) which stated that the prohibited subsidy should be withdrawn 
without delay, introduced an additional 20 per cent to the amount of the 
countermeasure in order to induce Canada to withdraw the subsidy.140

In US—Cotton (Article 22.6—US), the most recent Article 22.6 arbitral 
proceeding on prohibited subsidies, the arbitrators found that inducing 
compliance seems to be the common purpose of retaliation in the WTO 
dispute settlement system including Article 22.4 of the DSU, but that this 
‘inducing compliance’ purpose does not by itself provide a specific indica-
tion as to the permissible level of countermeasures.141

4. Not Disproportionate

Footnotes 9 and 10 of the SCM Agreement provide a substantive rule for 
the appropriateness standard of the countermeasures: it should not be dis-
proportionate. However, the SCM Agreement does not provide further 
explanation concerning the meaning of disproportionate. Because of this 
uncertainty, the arbitrators in Brazil—Aircraft (Article 22.6—Brazil) had 
difficulty identifying the relationship between the second part of the sen-
tence in the footnote (‘in light of the fact that the subsidies dealt with under 
these provisions are prohibited’) to the first part of the sentence (‘this expres-
sion is not meant to allow countermeasures that are disproportionate’). The 
arbitrators in US—FSC (Article 22.6—US) by referring to footnote 9 to 
Article 4.10 of the SCM Agreement, provided a more certain explanation 
concerning the text in footnote 9. The arbitrators found that the footnote 
requires them:142

to maintain a congruent relationship in countering the measure at issue so that the 
reaction is not excessive in light of the situation to which there is to be a response. 
But this does not require exact equivalence—the relationship to be respected is 
precisely that of ‘proportion’ rather than ‘equivalence’.

Howse and Neven argue that the footnote can be read as setting an upper 
bound on the countermeasures and, at the same time, as emphasising the 
unlawful character of the prohibited subsidy; hence, it provides a warning 
against excessively low countermeasures.143
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c. Justification of the ‘Amount of Subsidy’ Approach

In most arbitral proceedings on prohibited subsidies, the arbitrators have 
provided a calculation of countermeasures that corresponds to the amount 
of the subsidy. Observers use different terms for this approach. For instance, 
Shadikhodjaev in his book utilises the term ‘violation value’ approach, while 
Sebastian uses the term ‘the amount of subsidy’ approach, which is the 
opposite of the ‘equality-of-harm’ approach under Article 22 of the DSU.

The arbitrators have provided various justifications to support the 
approach that they employed. First, there was the non-existence of a refer-
ence to the concept of nullification or impairment in Articles 3 and 4 of the 
SCM Agreement, in contrast to Article 22.4 of the DSU.144 Thus, the cal-
culation of ‘appropriate countermeasures’ might not be based on the equiv-
alent standard to the harm approach under the DSU. Such a calculation 
is possible as the arbitrators in US—FSC (Article 22.6—US) recalled that  
Articles 4.10 and 4.11 of the SCM Agreement are special and additional 
rules; and according to Article 1.3 of the DSU such special rules and proce-
dures are to prevail over the rules and procedures under the DSU.145

Secondly, the arbitrators provided a comparison between Article 4.10 and 
Article 7.9 of the SCM Agreement. The arbitrators stated that the term 
‘appropriate countermeasures’ under Article 4.10 for prohibited subsi-
dies does not impose similar constraints to the term ‘commensurate with 
the degree and nature of the adverse effects determined to exist’ under  
Article 7.9 for actionable subsidies.146 In other words, Article 7.9 provides a 
tighter restriction on calculation by imposing a requirement of proportion-
ality between the countermeasures and the adverse effects of the subsidy.147

Thirdly, there is the justification under the concept of obligations erga 
omnes provided by the arbitrators in US—FSC (Article 22.6—US). In this 
case, the arbitrators ruled that ‘the prohibition on export subsidies is a per 
se obligation, not itself conditioned on a trade effects test’.148 They argued 
that the emphasis is on the ‘unlawful character of export subsidies’ and ‘the 
effect of upsetting the balance of rights and obligations between the par-
ties’, regardless of the ‘actual trade effects’.149 Furthermore, the arbitrators 
referred to the prohibition of export subsidies as an erga omnes obligation 
owed to each or every Member. Therefore, the arbitrators provided that150 
‘The United States had breached its obligation to the European  Communities 
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in respect of all the money that it has expended, because such expenditure in 
breach … is the very essence of the wrongful act’.

In other words, the arbitrators took into account the harm to the entire 
membership (under the concept of obligation erga omnes) in calculating 
the level of appropriate countermeasures. The application of the concept 
of obligations erga omnes in this case is somewhat controversial. One of 
the issues is the insertion of general international law concepts into WTO 
dispute settlement.151 In the DSB meeting, the United States addressed the 
arbitrator’s declaration in paragraph 6.10 and noted ‘the dubious quality 
legal analysis which, without foundation in the DSU, incorrectly and inap-
propriately purported to import into WTO jurisprudence the concept of 
erga omnes’.152 Another issue is that the approach would not be propor-
tional when there are multiple complainants seeking to take countermeas-
ures. In US—FSC (Article 22.6—US), the arbitrators were helped by the 
fact that the European Communities was the sole complainant. However 
the arbitrators realised that the consideration might be different in the case 
of multiple complainants.153

d. Commensurate Standard

Article 7.10 of the SCM Agreement provides that the countermeasures are 
commensurate with the degree and nature of the adverse effects determined 
to exist. So far, there is only one dispute that has been brought to arbitral 
proceedings to determine the commensurate standard of countermeasures. 
In US—Upland Cotton (Article 22.6 DSU and Article 7.10 SCM—US), the 
arbitrators examined the terms ‘commensurate’, ‘the degree and nature’ and 
‘the adverse effects determined to exist’ separately. The arbitrators stated 
that commensurate does not require exact equality between the two ele-
ments being compared. It connotes a less precise degree of equivalence than 
exact numerical correspondence. However, it indicates a relationship of 
correspondence and proportionality between two elements, and this corre-
spondence might be qualitative and quantitative.154 The arbitrators’ finding 
demonstrates that the ‘commensurate’ standard demands a higher degree 



44 Retaliation in the Multilateral Trading System

155 ibid [4.47].
156 Shadikhodjaev (n 13) 111.
157 US—Upland Cotton (Article 22.6 DSU and Article 7.10 SCM—US) (n 154) [4.50].
158 WTO, ‘Regional Trade Agreements and Preferential Trade Arrangements’, www.wto.

org/english/tratop_e/region_e/rta_pta_e.htm.
159 Then-WTO DG Pascal Lamy urged diplomats to ‘change gears’ in order to boost the 

round, because ‘the credibility lies in the capacity to produce results, not statements’. See 
WTO, ‘Lamy Reports to General Council on Doha Round and Urges Negotiators to “Change 
Gears”’, News Items (Geneva, 25 July 2012) www.wto.org/english/news_e/news12_e/gc_
rpt_25jul12_e.htm.

160 WTO, ‘Lists of All RTAs’, http://rtais.wto.org/UI/PublicAllRTAList.aspx.

of correspondence than the ‘appropriate’ standard, but provides more flex-
ibility in calculation than the ‘equivalent’ standard. Thus, the ‘commensu-
rate’ standard stands somewhere between the ‘appropriate’ and ‘equivalent’ 
standard.

Furthermore the ‘degree and nature’ of adverse effects is needed in assess-
ing the commensurateness of the proposed countermeasures.155 The ‘degree’ 
of the adverse effect is a quantitative assessment, while the ‘nature’ is more 
a qualitative assessment. A qualitative assessment makes the countermeas-
ures standard more flexible or less stringent than the ‘equivalent’ standard, 
which requires only quantitative assessment.156 In the end, the arbitrators 
examined the term ‘the adverse effects determined to exist’ by referring to 
the specific ‘adverse effects’ within the meaning of Articles 5 and 6 of the 
SCM Agreement.157

III. RETALIATION IN REGIONAL TRADE AGREEMENTS

While this chapter focuses on retaliation in the multilateral trading system, 
looking at retaliation under RTAs that follow the WTO model can also add 
value to the overall discussion in this book. This book uses the term and 
definition ‘RTAs’ provided by the WTO, which defines them as reciprocal 
trade agreements between two or more partners, including free trade agree-
ments and custom unions.158 Additionally, since the analysis in this book is 
related to retaliation in the inter-state dispute settlement system, the evalu-
ation of retaliation from the aspect of investor–state dispute settlement is 
excluded in this book.

The current trade negotiation round of the WTO is the Doha Develop-
ment Agenda (DDA), which was launched in Doha, Qatar in November 
2001. To date, the talks are still going on; there is no indication of when 
the round will be concluded.159 The slow progress of the Doha Round has 
spawned a proliferation of bilateral and plurilateral free trade agreements 
(FTAs) around the world. The WTO RTA database currently lists 280 
trade agreements in force.160 A study conducted by Meltzer, for instance, 
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 demonstrates that the United States had FTAs with only four countries in 
2001, and in April 2011 it concluded FTAs with 17 countries.161 It recently 
signed the Trans Pacific Partnership (TPP) Agreement with Pacific-rim 
countries and currently negotiating the Transatlantic Trade and Investment 
Partnership (TTIP) with the European Union. This phenomenon is not only 
experienced by the United States but also by other countries throughout the 
world. Bhagwati, in his article ‘US Trade Policy: The Infatuation with Free 
Trade Agreements’, refers to this phenomenon as a ‘spaghetti bowl’.162

Porges classifies dispute settlement mechanisms in RTAs into three broad 
categories: RTAs with diplomatic dispute settlement, standing tribunals 
(judicial) and ad hoc arbitral panels (quasi-judicial).163 According to Porges, 
RTAs with political/diplomatic dispute settlement rely on settlement by 
agreement; a failure to comply with an agreement resolving a dispute means 
the start of another negotiation.164 The China and Hong Kong Closer Eco-
nomic Partnership Agreement (CEPA) is an example for diplomatic dis-
pute settlements.165 Article 19.5 of the Mainland–Hong Kong CEPA, for 
instance, provides that ‘two sides should resolve any problem arising from 
the interpretation or implementation of the “CEPA” through consultation 
in the spirit of friendship and cooperation’.166 The ECJ, a court comprised 
of permanent judges, is an example of an RTA standing tribunal.167 The 
ECJ, for example, recently ordered the annulment of a 2012 trade agree-
ment between the European Union and Morocco since it includes the terri-
tory of Western Sahara.168

An ad hoc panel dispute settlement is the most prevalent model of dis-
pute settlement in many recent RTAs.169 It is similar to the WTO dispute 
settlement model. The North American Free Trade Agreement (NAFTA)  
chapter 20, the Association of Southeast Asian Nations (ASEAN) Enhanced 
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Dispute Settlement Mechanism, the Singapore–Australia FTA and the 
China–New Zealand FTA are examples of RTAs using the ad hoc panel 
model. These RTAs are but a few examples of many RTAs that indicate com-
pliance with the tribunal’s findings in the case of violation found to be the 
preferred outcome. Nearly all RTAs that follow the WTO model also pro-
vide temporary remedies for pending implementation such as compensation 
and suspension of concessions, available in the case of non-implementation.

Additionally, since 2001 the RTAs to which the United States is a party 
provide a third remedy where the defendant may agree to pay annual mon-
etary assessment to the complainant, and in return the concessions will not 
be suspended.170 This third remedy is discussed in the next chapter.

As regards suspension of concessions, many RTAs that follow the WTO 
model do not provide a body equivalent to the WTO DSB to authorise 
 retaliation.171 ASEAN, however, has the Senior Officials Meeting (SEOM), a 
body which has similar functions to the DSB. For example, the 2004 ASEAN 
Protocol on Enhanced Dispute Settlement Mechanism states that parties to 
a dispute may request an authorisation to retaliate from the SEOM.172

Generally, the retaliation stage can be taken upon the expiration of the 
time period allowed for negotiations with a view to reaching compensa-
tion. The complaining party may initiate the use of retaliation by notify-
ing its intention173 or in some instances directly requesting the original 
arbitral tribunal to determine the appropriate level of retaliation.174 Don-
aldson and Lester note that nearly all RTAs provide the substantive rules 
regarding the level of retaliation; and while they might not be in the same 
language/terms, they normally require the ‘equivalent’ standard to the nul-
lification or impairment caused by inconsistent measures.175 For example, 
the China–New Zealand FTA refers to the phrase ‘equivalent effect to’176 
and the Korea–Singapore FTA provides ‘benefits of equivalent effect’.177 
Interestingly, the Singapore–Australia FTA does not explicitly employ the 
‘equivalent’ standard but refers to ‘appropriate level of any suspension of 
benefits’.178

While the number of RTAs has been growing sharply, this proliferation 
is not accompanied by increased utilisation of the RTAs dispute settlement 
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system. Compared with WTO dispute settlement, the state-to-state dispute 
settlement mechanism under RTAs appears to be used much less frequently. 
ASEAN, for example, has comprehensive rules and procedures governing 
dispute settlement, however the mechanism, such as the establishment of a 
panel, has never been tested in practice and it is unclear if ASEAN Members 
will have recourse to it in the future. Thus, it is not surprising that cases 
involving state-to-state retaliation in the RTAs are very rare.

There is a trade retaliation case between Mexico and the United States 
under Chapter 20 of NAFTA. By way of overview, NAFTA provides several 
dispute settlement mechanisms. Chapter 20 provides for a general dispute 
settlement mechanism applicable to all disputes. Chapter 19 establishes a 
system that offers an alternative judicial review to domestic courts’ final 
determinations in anti-dumping and countervailing duty cases. Chapter 11 
provides a settlement of investment disputes mechanism between a NAFTA 
party and an investor of another party. Chapters 11 and 19 are not a state-
to-state system.

The US–Mexico cross-border trucking dispute is so far the only retalia-
tion dispute under Chapter 20 of NAFTA. Under NAFTA, the United States 
and Mexico agreed to remove the restrictions on cross-border passenger and 
cargo services.179 However, the United States suspended the implementa-
tion on the ground that Mexican trucks were unsafe for the US highways. 
Mexico brought a formal complaint under NAFTA in 1998 and the panel 
found the United States to be inconsistent with its NAFTA obligations in 
2001.180 In 2007 Mexico agreed with a joint demonstration programme 
as a step towards full NAFTA implementation, allowing limited Mexican 
truck firms to serve the US market.181 But the truck pilot programme fund-
ing was stopped in 2009 by the Obama administration. As a result, Mexico, 
consistent with its NAFTA obligations, imposed retaliatory tariffs against 
the United States for the cancellation of the trucking pilot project in March 
2009. The Mexican government targeted politically important products 
from US exports, ranging from agricultural goods to jewellry.182

In July 2011 Mexico and the United States signed an agreement allow-
ing Mexican trucks to operate in the United States as a part of a pilot pro-
gramme; in return, Mexico agreed to suspend its retaliatory measures.183 In 

www.trade.gov/mas/ian/tradedisputes-enforcement/retaliations/tg_ian_002094.asp.
www.trade.gov/mas/ian/tradedisputes-enforcement/retaliations/tg_ian_002094.asp.
www.transportation.gov/briefing-room/united-states-and-mexico-announce-safe-secure-cross-border-trucking-program.
www.transportation.gov/briefing-room/united-states-and-mexico-announce-safe-secure-cross-border-trucking-program.
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sum, retaliatory measures imposed by Mexican government were deemed 
effective to induce the United States to comply with its NAFTA obligations.

SUMMARY

This chapter elaborated on temporary remedies in the event of non-
compliance  in the WTO dispute settlement system. Since retaliation is the 
main topic in this book, the major part of this chapter was dedicated to dis-
cussing the concept of retaliation in the multilateral trading system. How-
ever, a discussion about compensation both in the GATT and WTO dispute 
settlement was also included in this chapter.

This chapter examined the basic features, nature and substantive rules 
of GATT/WTO retaliation. It carried out an assessment of three principles 
of retaliation and the method of calculation employed by the arbitrators 
in determining the level of retaliation. Since this chapter aims to provide 
a robust understanding of WTO retaliation in the DSU and SCM Agree-
ment, the assessment of the rules of countermeasures provided in the SCM 
Agreement is significant and relevant. Finally, to provide a fuller picture, 
retaliation in several bilateral and regional RTAs was also evaluated in this 
chapter.

The next chapter examines the shortcomings of retaliation and associ-
ated problems. Due to these shortcomings and problems, retaliation has 
often been claimed harmful and ineffective by several observers and WTO 
Members.
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3

Shortcomings of WTO Retaliation 
and Reform Proposals

These and other practical problems [of retaliation] lead some to favor an overhaul 
of the WTO compliance system. But many proposals have various flaws also.1

OVERVIEW

RETALIATION IS A controversial feature of the WTO dispute settle-
ment system. Retaliation, and in particular the threat of it, have suc-
cessfully induced compliance in a number of cases. For example, the 

threat of retaliation by Canada in the Australia—Salmon dispute was likely 
to have influenced Australia to bring its measures into compliance by reach-
ing a mutually agreed solution.2 However, this ‘inducing-compliance-effect’ 
experience did not occur in other cases such as the EC—Hormones and 
US—Gambling disputes. Thus, there are some concerns regarding retalia-
tion, which are as follows: (1) it takes a form of suspension of concession 
which is contrary to the spirit of trade liberalisation;3 (2) it has failed to 
induce compliance;4 (3) it is ineffective for, and harmful to, the respective 
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countries, particularly small developing countries.5 Due to its flaws, retali-
ation is often deemed to be an ineffective instrument for obtaining compli-
ance. A number of reform proposals have been proposed by WTO Members 
and academics and the discussions are still taking place.

The first part of this chapter analyses the problems inherent in the WTO’s 
retaliation scheme demonstrated in practice and from the academic view-
point. In doing so, it looks at a considerable number of academic writings 
and retaliation disputes under Article 22.6 of the DSU, which elaborate 
on the shortcomings and problems encountered by the complainant and 
respondent states with regard to retaliation. The second part of this chapter 
discusses the suggested reform proposals to address the problems embedded 
in WTO retaliation.

I. THE SHORTCOMINGS AND PROBLEMS INHERENT  
IN WTO RETALIATION

As mentioned previously, the ‘suspension of concessions’ form of retaliation 
implies trade restrictions and seems to go against the basic trade liberalising 
principle of the WTO. One might question why the WTO, an international 
organisation with the aim of promoting trade liberalisation, provides trade 
restrictions as the remedy in its dispute settlement system. Trade concessions 
in the multilateral trading system are based on reciprocal exchange between 
Members. Consequently, if one breaks its promise, another Member is enti-
tled to withdraw its promise too. Nonetheless, imposing a trade restriction 
with the intention to redress the injury suffered because of another trade 
restriction is just adding one problem to another problem. Retaliation meas-
ures are trade destructive; thus, by their very nature, they produce harm and 
have negative effects on the retaliating state.

The effectiveness of retaliation has been challenged since GATT  dispute 
settlement. Dam writes that the scheme of retaliation (the withdrawal of 
concessions or other obligations) creates paradoxical consequences in 
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regard to one of the basic principles of GATT: the reciprocity principle.6 
The concept of reciprocity underlies the notion of exchanging the obliga-
tions of each government that is party to the agreement, which involves a 
balance of benefits and costs.7 Dam points out that fortuitous protection 
can be provided by retaliation towards industries that do not deserve such 
protection, while the injured industries and domestic customers may not 
gain any benefit from the remedy.8 Thus, Dam argues that Article XXIII 
gives a remedy without a right.9 Hudec affirms Dam’s view by stating that 
the balancing rationale for retaliation is a fiction in economic terms because 
the injured state does not gain anything by raising tariff barriers; instead its 
customers are afflicted by such barriers.10

The debate as to the shortcomings of retaliation continues under the 
WTO dispute settlement system. Bronckers and van den Broek write that 
the threat of retaliation has proven effective in placing pressure on a violator 
government to comply with its WTO obligations; however, in their view the 
WTO remedies system also suffers from several significant flaws.11

These problems or shortcomings will be discussed in more detail below.

A. ‘Shooting [Oneself] in the Foot’

‘Shooting [oneself] in the foot’ is a phrase utilised by some observers in 
describing the self-defeating consequences of retaliation.12 This phrase 
explains that by imposing retaliation, the retaliating state could hurt its own 
economy; this is because retaliation normally takes the form of increasing 
the tariff barriers (namely 100 per cent duties) on the violator state’s prod-
ucts. For example the United States retaliated against the European Com-
munities ban on hormone-treated beef in the form of a 100 per cent duty 
on certain European Communities products, ranging from Italian scarves, 
Dijon mustard to French Roquefort cheese.13
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In today’s globalised world, trade barriers and restrictions can distort the 
market and result in a loss of welfare for the consumers and industries of 
the retaliating state which are closely connected with the businesses in the 
respondent states.14 Consumers in the retaliating state have to pay a higher 
price when the tariff on selected products is increased, and industries that 
need those imported products for their production process will face com-
mercial difficulties.15 In short, consumers and industries in the retaliating 
state who prefer cheaper products would face the risk of rising costs and 
reduced imports of immediate or capital goods.

The cost of retaliation also makes it counterproductive, particularly for 
developing and least-developed country Members. Similarly, they may have 
to eliminate their access to foreign products or make those products more 
expensive for their domestic customers. Alavi argues that it is difficult for 
African countries to retaliate against bigger trading states because such 
retaliatory measures would impede their trade and losses would exceed 
any possible gains.16 The fear of ‘shooting [oneself] in the foot’, therefore, 
makes retaliation unappealing in the eyes of developing and least-developed 
countries.

B. Contrary to the Basic Principle of the WTO

Why does the WTO centralise its retaliation measures on the suspension 
of concessions or other obligations? Tietje suggests that the rationale can 
be derived from the notion of a concession based on a mercantilism view, 
and that the GATT was established on this mercantilism thought: exchang-
ing concessions, such as market access, reciprocally.17 Mercantilism always 
attempts to maximise exports and minimise imports. Accordingly, those 
exchanging concessions have been concerned with the exporters’ interests, 
and retaliation reverses this exporter-oriented view by closing its market to 
another party that has failed to perform its obligation to open its market.18 
However, a retaliatory measure in the form of additional customs duties 
appears to be contrary to the basic principle of WTO trade liberalisation. 
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WTO law is not only about exchanging concessions and is no longer merely 
concerned with the exporters’ interests. Thus, many question the notion of 
‘protectionism against protectionism’.

The Report of the Meltzer Commission raised a similar concern, noting 
that ‘retaliation is contrary to the spirit of the WTO’.19 Pauwelyn highlights 
this paradox by stating that it is an irony that the world body preaching 
trade liberalisation depicts trade protectionism (retaliation) as offering some 
kind of benefit that could neutralise the effect of illegal trade restrictions.20 
As Charnovitz also put it, ‘the World Health Organization does not author-
ize one party to spread viruses to another. The World Intellectual Property 
Organization does not fight piracy with piracy’.21

C. Imposing an Inappropriate Burden on Innocent Industries

Retaliation is perceived as unfair by affected private parties or industries of 
the responding state. These parties or industries are not involved at all in the 
trade dispute, yet will suffer and have to carry an inappropriate burden as a 
result of trade retaliation.22 For example, retaliatory measures are imposed 
on a sector, say agriculture goods such as oranges, apples and pears that 
actually stand aloof from the sector involved in the dispute, say the steel 
industry. Bronckers and van den Broek point out that the objective of this 
scheme is to encourage innocent bystanders to put more pressure on their 
non-complying governments.23

Despite this objective, retaliation itself is perceived as an unfair remedy. 
First, it provides fortuitous protection to industries that do not deserve such 
protection while leaving industries that have suffered from illegal meas-
ures uncompensated. Secondly, it affects parties or industries that are not 
involved in the particular trade dispute or breach. Thirdly, it does noth-
ing to industries in the responding country that benefit from the WTO-
inconsistent  measures.24
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D.  Lack of Inducement Power for the Measures that Have Strong 
Domestic Political Support

This problem occurred, for instance, in the US—Byrd Amendment case. The 
Continued Dumping and Subsidy Offset Act of 2000 (CDSOA), also known 
as the Byrd Amendment, named after Senator Robert Byrd of West Virginia 
who sponsored it, was enacted as a part of the Agricultural, Rural Develop-
ment, Food and Drug Administration, and Related Agencies Appropriation 
Act.25 The CDSOA mandates the distribution of collected anti-dumping and 
countervailing duties to the US companies that brought and supported peti-
tions for anti-dumping/countervailing investigations against foreign pro-
ducers. The panel, in a decision which was upheld by the Appellate Body, 
found that the Byrd Amendment was inconsistent with the GATT, the Anti-
Dumping  Agreement and the SCM Agreement. Following the expiry of a 
reasonable period of time, the complainants proceeded to request authorisa-
tion for retaliation, even though eventually only the European Communi-
ties, Japan, Mexico and Canada imposed the retaliatory measures against 
the United States.

Although the Clinton administration requested that Congress revisit and 
repeal the CDSOA, Congress passed the legislation to neutralise actionable 
subsidies in order to preserve jobs that might otherwise be destroyed.26 
Thus, despite the controversy surrounding it, this legislation is popular in 
the US Senate and among domestic producers, especially the US steel indus-
try, which has obtained benefits from it. It is unsurprising that it took many 
years for the United Stated to comply fully with the ruling.

The imposition of retaliatory measures by the retaliating states appeared 
to do little in inducing the United States to cease its inconsistent measures 
promptly. The US Congress passed the Deficit Reduction Act of 2005 which 
repealed the Byrd Amendment in February 2006. However, the Act allowed 
for a two-year transition. The complainant states denied the US claim about 
compliance and asserted that the transitional provisions in the Act still per-
mit distribution of anti-dumping and countervailing duties collected on 
goods that are imported into the United States before 1 October 2007 to 
eligible US companies.27
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Regardless of the sanctions imposed by the complaining Members and 
the fact that the US administration strongly urged that the Byrd Amend-
ment be repealed, the strong support which the Byrd Amendment enjoyed 
in the Senate as well as the domestic support which it received from the 
companies which benefited from it, had made the repeal process difficult. 
Consequently, a long delay in the United States implementing the WTO rul-
ing was inevitable.

E. Continued Sanctions

Another retaliation problem that occurs in practice is that parties to the dis-
pute continue to disagree as to what constitutes compliance, and as a result 
retaliatory measures remain in place longer than necessary. This happened 
in the EC—Hormones case. The European Communities, by adopting a 
new directive, claimed that it had complied with the DSB recommendations 
and rulings, because the prohibition of certain hormones under the new 
directive was based on a comprehensive scientific assessment, which was 
required by the SPS Agreement.28 However, the United States and Canada 
did not agree that the new directive was based on a scientific assessment and 
argued that it was still inconsistent with the European Communities obli-
gations under the SPS Agreement. Therefore, both states insisted on main-
taining their retaliatory measures.29 The  European Communities, infuriated 
with the continuance of the sanctions, initiated another dispute settlement 
proceeding against Canada and the United States, seeking their removal.30

The EC—Hormones case demonstrates post-retaliation problems, par-
ticularly the disagreement on whether implementation has occurred, and 
when retaliatory measures should be terminated. This implementation disa-
greement and continued sanctions definitely prolonged the dispute, and in 
the end might undermine the purpose of ‘security and predictability’ of the 
WTO dispute settlement system.31
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F.  Lack of Retaliating Capacity for Small Developing Countries and  
Least-Developed Countries

Power asymmetries exist in reality. A group of developing countries 
expressed this concern, stating that ‘tremendous imbalance in the trade 
relations between developed and developing countries places severe con-
straints on the ability of developing countries to exercise their rights under  
Article 22 [rights of retaliation]’.32

Commentators have identified power constraints as one of the major 
factors that affect small developing countries’ participation in WTO dis-
pute settlement.33 The term power constraints includes a lack of confidence 
by developing states in their ability to force developed countries to com-
ply with rulings, the fear of losing development aid or preferential trade 
treatment, the lack of capacity to retaliate, and the fear of being retaliated 
against.34 Power constraints derive from the asymmetries in political and 
economic capabilities between large developed states and small developing 
states. This asymmetry creates uncertainty for small developing and least-
developed countries as to whether the responding developed country will 
comply with the DSB recommendations and rulings within a reasonable 
period of time, and whether they consider that they can retaliate against 
the recalcitrant developed state in the event of non-compliance. The fear of 
losing aid or preferential treatment may also constrain small developing and 
least-developed  countries from initiating disputes against developed coun-
tries, since such aid or treatment is non-reciprocal and can be withdrawn at 
any time.35 The United States was considering withdrawing the Generalised 
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System of Preferences (GSP)36 benefits on products from Bangladesh in the 
wake of a garment factory fire that killed more than 100 people in Novem-
ber 2012.37

The issue of the ability of small developing countries to impose retali-
atory measures emerged in EC—Bananas III (Ecuador) for the first time. 
The dispute stems from the European Communities banana regime, which 
provided for duty-free importing of bananas originating from the Euro-
pean Communities former colonies in Africa, the Caribbean and the Pacific 
(ACP) regions.38 The WTO panel and Appellate Body concluded that the  
European Communities bananas regime was inconsistent with obligations 
under the GATT, GATS, and the Agreement on Import Licensing Proce-
dures. The European Communities subsequently attempted to revise its 
regime;39 however, both the United States and Ecuador claimed that the 
revised regulation continued to violate WTO obligations.

The United States directly requested the suspension of concessions under 
Article 22.2 of the DSU.40 Ecuador requested a compliance panel under 
Article 21.5 of the DSU.41 In the end, both the United States and Ecuador 
obtained authorisation to retaliate; in fact, only the United States enforced 
the retaliatory measures. Ecuador, considering the harm of retaliation under 
the same sector or agreement, requested and obtained authorisation to sus-
pend TRIPS obligations (cross-retaliation).42 Nevertheless Ecuador did not 
implement this authorised retaliatory measure. The arbitration panel itself 
provided a lengthy note on the political, practical and legal problems that 
can emerge with regard to the imposition of cross-retaliation.43
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Retaliation is considered to be counterproductive for small develop-
ing and least-developed country Members because it is by its nature trade 
destructive and it is hard for those countries to afford the cost of retali-
ation. Thus, for small developing-country and least-developed country 
Members, imposing retaliatory measures is often not the best option. Due 
to their small economies and amounts of trade, imposing retaliation under 
the same sectors also would not produce harm or a significant impact on 
the developed-country Members.44 To increase their bargaining leverage, 
less economically powerful Members requested an authorisation for cross-
retaliation. The authorisation to cross-retaliate has arisen in three disputes: 
EC—Bananas III, US—Gambling and US—Upland Cotton.

Antigua, for instance, requested an authorisation to cross-retaliate at 
first under GATS and the TRIPS Agreement; however, in the end, it limited 
its request to the TRIPS Agreement only. At the time of writing, Antigua 
had not yet imposed any retaliation against the United States. It has cho-
sen to pursue a negotiated solution with the United States.45 In contrast, 
in the US—Upland Cotton case, Brazil’s threat to impose cross-retaliation 
under the TRIPS Agreement has successfully led to the temporary agreement 
between Brazil and the United States. Thus one may conclude that the cred-
ible threat of retaliatory measures depends on the economy, trade relations 
and the market size of the retaliating state as well as its substantial interest 
in intellectual property rights (IPRs).

II. PROPOSALS TO ENHANCE WTO RETALIATION  
AND THE CRITICISMS

To date, the DSB has authorised retaliation in 10 disputes.46 Three among 
the nine are disputes in which retaliation under different sectors or agree-
ments (cross-retaliation) has been requested and authorised.47 Retaliatory 
measures have several problematic aspects which are evident in practice and 
the previous part of this chapter described these shortcomings. The harm 
caused by retaliation and its inability to induce compliance are, among 
other things, considered to be the major shortcomings of WTO retaliation. 
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Some commentators offer options to enhance and improve WTO temporary 
remedies.

For instance, Bronckers and van den Broek, and Fukunaga suggest finan-
cial or monetary compensation as an option.48 Fukunaga argues that one 
of the advantages of monetary compensation is that it allows for the pro-
vision of non-MFN compensation, since monetary compensation, unre-
lated to particular import or export transactions, neither distorts trade nor 
increases the transaction cost.49 Other commentators, such as Rafiqul Islam 
and Udombana, suggest multilateral collaborative efforts. Through a collec-
tive process, weaker injured Members can have access to remedial justice; 
and the application itself is the last resort to bring international pressure 
on the recalcitrant Member to comply.50 Choi proposes rotating retaliation 
combined with an increasing level of retaliation over time. This approach 
should be subject to the proportionality standard and should not have a 
punitive nature. Moreover, Choi also proposes such multilateral remedies 
as: (a) restricting a non-complying Member’s voting rights; (b) obliging a 
non-complying party to pay legal costs incurred by the complaining party; 
and (c) requiring a non-complying party to make a financial contribution 
to certain neutral institutions such as the Advisory Centre on WTO Law 
(ACWL).51

Charnovitz proposes a ‘transparency and sunshine’ method. All of the 
DSU bodies should hold most of their sessions in public. Whenever a gov-
ernment fails to comply, the DSB should convene a public hearing where a 
government would be asked to explain its delays, and other governments 
and concerned private economic and social actors could respond.52 Van den 
Broek also provides some additional ideas, such as changes in the methods 
for calculations of the level of suspension or compensation; regular review 
of compliance with the Secretariat’s dispute settlement reports; specific sug-
gestions for compliance with dispute settlement reports; and damages in 
the case of mala fide non-compliance at the end of the compliance period.53 
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Other scholars suggest enhancing cross-retaliation as a mechanism to induce 
compliance for a developing-country complainant Member.54

Several reform proposals have been made by WTO Members to improve 
the performance of retaliation. Their proposals, among others, include: col-
lective retaliation,55 increasing the capacity of trade compensation,56 earlier 
determination of level of nullification or impairment,57 introduction of the 
right to request or to take preventive measures in exceptional situations,58 
enhancing cross-retaliation,59 and tradable retaliation.60

The following part explains several major proposals in more detail, 
including criticisms of these proposals.

A. Collective Retaliation

A number of observers support a collective retaliation proposal in light of 
the inability of smaller countries to engage effectively at the dispute settle-
ment and enforcement level against bigger countries.61 Basically, the idea 
of collective retaliation is to allow states which are not directly injured to 
impose retaliation collectively on a recalcitrant state in order to force it 
to cease its illegal measures. The proposal for collective retaliation was 
first submitted by developing states, Brazil and Uruguay, in 1965.62 They 
argued that bilateral retaliation only works more effectively if it is used by 
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developed countries.63 During the WTO era, the African Group proposed 
collective retaliation against a developed country, notwithstanding the 
‘equivalent’ requirement.64 The Least Developed Countries (LDC) Group 
suggested collective retaliation be available automatically when developing 
or least-developed countries become a successful complainant, as a matter 
of special and differential treatment.65

In their proposal, the LDC Group proposed a solution to the lack of an 
effective enforcement of retaliatory measures by adopting a ‘“principle of 
collective responsibility” akin to its equivalent under the United Nations 
Charter’.66 Shadikhodjaev states that the LDC Group appears to make ref-
erence to collective security and enforcement actions under Chapter VII of 
the UN Charter, which deals with the breaches of norms of jus cogens and 
that are not covered by the ILC Draft Articles.67

According to Article 53 of the VCLT, jus cogens is a norm that is accepted 
and recognised by the international community as a whole and as a norm 
from which no derogation is permitted and which can be modified by a 
subsequent norm having the same character. The norms of jus cogens give 
rise to obligations erga omnes.68 The International Court in the Barcelona 
Traction case referred to the words ‘the importance of the rights involved’ 
in order to decide what constitutes a valid erga omnes obligation.69 The 
obligations obtain or retain their status as erga omnes obligations depend-
ing on the importance of specific obligations and/or their non-reciprocal 
structure.70 Put in different words, an obligation becomes valid erga omnes 
depending on the intrinsic value of the obligation itself.

In US—FSC (Article 22.6—US), the arbitrators referred to the prohibi-
tion of export subsidies as an erga omnes obligation owed to each or every 
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 Member. Thus, the arbitrators provided that ‘the United States had breached 
its obligation to the European Communities in respect of all the money that 
it has expended, because such expenditure in breach … is the very essence 
of the wrongful act’.71 In other words, the arbitrators took into account the 
harm to the entire membership (under the concept of obligation erga omnes) 
in calculating the level of appropriate countermeasures.

The concept of obligation erga omnes applied by the arbitrators in US—
FSC (Article 22.6—US) is somehow controversial. Howse and Neven argue 
that ‘what the panel had in mind, most likely, was the concept of an erga 
omnes partes obligation’.72 The terms erga omnes and erga omnes partes, 
although quite similar, indicate independent concepts. Obligations erga 
omnes are derived from general international law, whereas obligations erga 
omnes partes are derived from a multilateral treaty.73 An erga omnes partes 
obligation is an obligation owed not only to each Member individually, but 
collectively to the entire membership.74 Nonetheless, Howse and Neven also 
reject those obligations considered as erga omnes partes, by arguing that 
the primary interest at stake in dispute settlement is individual Members, 
notwithstanding the fact that there is community interest in compliance. 
Dispute settlement rulings are binding between parties to disputes, and not 
legally binding on the Members as a whole.75

So, on the premise that WTO obligations do not qualify as jus cogens and 
erga omnes, the collective retaliation proposal in the WTO may be at odds 
with general international law.

Moreover, although this proposal seems to add more power to develop-
ing and least-developed countries at the enforcement level, some observers 
express doubt that the proposal would be successful. Fukunaga, for instance, 
argues that this proposal is legally unsound and politically unrealistic 
because the nature of WTO obligations is reciprocal; so the participation 
of other non-party Members would induce disruption and increase tension 
rather than achieve implementation.76 Malacrida also notes a  number of 
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difficulties in implementing collective retaliation, such as the problem a 
developing-country Member would face in convincing non-party Members 
to participate in collective action due to the high cost of retaliation.77

B. Transferrable Retaliatory Rights

During the negotiations of the DSU, Mexico proposed a concept that allows 
the right to suspend to be transferred to third parties.78 According to Diego-
Fernandez, there are two benefits of transferrable retaliatory rights. First, 
they create a market because they open up the possibility to auction the 
right to retaliate to the rest of the Members, and in exchange for its right 
to retaliate, the injured Member would receive compensation.79 Secondly, 
they bring benefits in terms of inducing compliance; developing countries 
that are unable to utilise or impose retaliation might transfer the right to 
countries that are interested in exercising the right against the Member 
concerned.80 Bagwell, Mavroidis and Staiger suggest a third potential ben-
efit, namely that a small developing country can use the auction revenue to 
finance private legal support for WTO legal actions that it cannot otherwise 
afford to initiate.81

However, other observers raise the question of why a country would buy 
the right to retaliate due to the fact that retaliation itself is harmful or prob-
lematic. Yenkong states it is hard to imagine that a country would want to 
buy trouble; it would be like shooting oneself in the foot.82 Malacrida sug-
gests that the most probable reason for a Member to buy the right to retali-
ate is to provide temporary protection to its domestic interest groups against 
competition from the respondent state. However, since retaliation is only a 
temporary measure, the issue of lack of predictability emerges.83
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C. Financial/Monetary Compensation

The idea of having monetary or financial compensation as one of the dispute 
settlement remedies has emerged since the GATT dispute settlement system. 
In 1965, alongside the collective retaliation proposal, Brazil and Uruguay 
submitted the monetary compensation proposal.84 According to Hudec, 
the reason behind this proposal was that developing countries perceived 
that illegal measures not only caused serious harm, but also hampered their 
development process, and thus the forward-looking remedies would not be 
sufficient to cover all the damage.85 Therefore, developing countries claimed 
that they were entitled to be awarded retroactive monetary compensation 
that would be paid to the government economic development programme 
rather than to private interests.86

Numerous observers also suggest the application of financial or mon-
etary compensation in the WTO dispute settlement remedies. Bronckers 
and van den Broek, for instance, strongly advocate several advantages of 
monetary compensation, such as the fact that it is not trade restrictive, it 
helps to redress the injury of the country and/or private interests, it does 
not put a disproportionate burden on innocent bystanders, and it is a bet-
ter device to induce compliance.87 Fukunaga also asserts as one of the 
advantages of financial compensation that it is permitted to be non-MFN 
compensation because its existence is not related to either import or export 
transactions or market access.88 At the time of writing, there were two 
cases where a deal related to financial matters was agreed upon by the par-
ties to the dispute. Those cases are US—Copyright Act and US—Upland 
Cotton.

Beyond the WTO, a number of FTAs, particularly those to which the 
United States is a party, provide monetary assessment as an additional 
 remedy.89 The violating party may agree to pay annual monetary assessment 
to the injured party, and if they cannot agree on the amount of the assess-
ment, the amount should be set at a level equal to 50 per cent of the level of 
nullification or impairment determined by the arbitrator or the complaining 
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parties.90 Monetary assessment is also offered in violations of certain rules, 
namely labour and environmental laws.91

Additionally, other tribunals such as International Court of Justice (ICJ/
inter-state tribunal) and Investor–State dispute settlement of the NAFTA 
make available the payment of monetary damages as a final award.92

There is no specific provision for financial compensation in the DSU; how-
ever, there is also nothing in the DSU that precludes compensation from being 
pecuniary. Thus, monetary compensation to an injured party is possible as 
long as it does not lead to another violation of WTO law, or become another 
inconsistent measure that nullifies or impairs other states’ benefit. The two 
cases (US—Copyright Act and US—Upland Cotton) where the United States 
provides a compensatory arrangement in the form of a financial settlement 
are an example in this regard. While both cases relate to a temporary settle-
ment in a monetary form, the nature of the monetary arrangements in these 
cases is different. The lump-sum payment made by the United States ‘to a fund 
to be set up by performing rights societies in the European Communities’ in 
US—Copyright Act resembles financial compensation.93 The payment was 
made to compensate the royalty loss suffered by the European Communities 
IPRs holders because of the application of section 110(5) of the US Copyright 
Act.94 In contrast, the funds or payments scheme made by the United States 
in US—Upland Cotton may constitute subsidy. It is a direct transfer of funds 
from the US government to Brazilian cotton industries.95 In this situation it 
seems that the United States is subsidising Brazil cotton farmers in order to 
allow itself to maintain its subsidy to the US domestic cotton farmers. Such 
a payment scheme could be challenged by other cotton-exporting Members.

Not all observers are strong supporters of financial compensation. Mercu-
rio, for example, argues that financial compensation is unpersuasive because 
only rich and developed countries can afford it, while poor countries are 
left in a helpless position. He also claims that it does not redress the injury 
of the aggrieved industry and it allows the continuance of a non-complying 
measure.96
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D. Compulsory Compensation

Since imposing retaliation may cause harm to retaliating states’ economy 
and trade, the LCD group proposed compulsory compensation to an injured 
state instead of authorising retaliation.97 Trade compensation, by its nature, 
opens up the market. Thus, it would be beneficial for developing and least-
developed countries if trade compensation were made mandatory prior to 
the option of using retaliation. Ecuador and Mexico also circulated pro-
posals suggesting the inclusion of a temporary MFN waiver to developing 
countries in terms of compensation granted.98

Fukunaga demonstrates her disagreement with compulsory compensa-
tion by stating that it is not a realistic option because compensation always 
depends on voluntary payment by the respondent Member concerned.99 
According to Fukunaga, Members most likely find it difficult to obtain 
approval from domestic producers to reduce tariffs on certain sectors since 
affected domestic producers would likely oppose such tariff reduction.100

E. Automatic Application of Cross-Retaliation

Historically, the inclusion of ‘cross-retaliation’ provisions into the DSU was 
initiated by developed-country Members who felt that they would not be 
able to retaliate effectively in the case of non-compliance by developing-
country Members in the IPRs area.101 Developing countries requested the 
limitation on Article 22.3 to prevent the risk of cross-retaliation by devel-
oped countries in the enforcement of their IPRs and GATS obligations.102

However, it appears now that it is developing-country Members who find 
‘cross-retaliation’ to be a useful instrument. Thus, a group of developing 
countries proposed that in the case of a developing-country Member being 
the complainant against a developed-country Member, the developing-
country  Member should be permitted to seek retaliation in the sector of its 
choice (any or all sectors).103 Mexico, for example, proposed the  elimination 
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of Article 22.3 of the DSU so that a complainant party would not have to 
justify the impracticability of retaliating in the same sector or agreement.104 
Put differently, the Mexican proposal would make it possible for a com-
plainant party to retaliate in any sector or under a different agreement auto-
matically.105 India also proposed that a cross-retaliation application should 
only be available to developing-country Members.106

Malacrida comments that the proposal put forward by developing-
country  Members in the DSU reform would minimise the cost of retaliation 
and make retaliation a more practical enforcement device for developing-
country Members.107 While direct application of cross-retaliation would 
streamline procedures and reduce the cost of retaliation, there are a number 
of negative aspects that need to be considered, according to Mercurio.108 
For example, he argues that in the case of retaliation in the TRIPS area, 
the real coercive threat would only be produced by economically signifi-
cant Members, since any retaliatory measures taken against the responding 
Members would be limited to the territory of the complaining Member.109 
He also adds that a private business that wishes to take a potential gain 
from the suspension of IPRs faces the risk of uncertainty due to the tempo-
rary nature of retaliation.110

F. Retroactive Remedies

The WTO remedies under the current DSU are prospective in nature. In 
other words, the amount of retaliation does not cover the entire period the 
inconsistent measure has been applied. Even though there were a number 
of disputes, particularly the safeguard and anti-dumping disputes, in which 
panels have granted retroactive remedies, it is an uncommon practice in the 
WTO dispute settlement system.

Several Members, particularly developing countries and least-developed 
countries, support the inclusion of retroactive remedies in the dispute settle-
ment system.111 Mexico, for example, proposed that the level of  nullification 
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or impairment be calculated from the date of the imposition of the measure, 
or request for consultation, or establishment of panels.112 Canada, in con-
trast, strongly opposed such a proposal on ‘retroactive determination and 
application of nullification and impairment’.113

Observers have brought forward various arguments concerning retroac-
tive remedies. Plasai suggests the introduction of an interim relief measure; 
this measure can be deemed to be a de facto retroactive remedy.114 Pla-
sai adds that even without interim relief, retroactive remedies are signifi-
cant in restoring the complaining party to the situation that existed before 
the  violation.115 Grané, however, suggests that for the time being, WTO 
remedies should be prospective in nature. He argues that although retroac-
tive remedies may more often provide incentive to comply, they may also 
encroach too much on the sovereignty of a state, and if a state feels the 
‘system has gone too far’ and is no longer protecting their interests, a reason 
to opt out from the system is created.116 Choi also notes that retroactive 
remedies tend to be punitive, thus they would undermine the objective of 
WTO dispute settlement.117

SUMMARY

Numerous studies have demonstrated the counterproductive features of 
retaliation. It poses the risk of increased protectionism. It imposes inap-
propriate burdens on innocent consumers and industries. Put differently, 
the studies have claimed that it would end up with the complaining country 
‘shooting itself in the foot’. The problems inherent in the retaliation sys-
tem have been noted in practice. Retaliation has failed to induce compli-
ance in a number of Article 22.6 cases. The system is also deemed unfair 
for small developing and least-developed countries. Small developing and 
least-developed  countries lack the capacity to retaliate against larger and 
economically powerful countries. This deficiency is derived from the asym-
metries in political and economic capabilities between large developed states 
and small developing states.
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A range of reform proposals such as collective retaliation, transferable 
retaliatory rights, mandatory compensation, monetary compensation, 
automatic option to cross-retaliate and so forth have been put forward to 
reduce the high cost of retaliation and to enhance its capacity as an effective 
enforcement tool. However, these proposals are also not free from criticisms 
and disapproval. These reform proposals were discussed in the second part 
of this chapter.

The next chapter aims to evaluate the nexus between ‘effectiveness’ and 
‘purpose’ and assess the importance of purpose-based analysis in assessing 
the effectiveness of retaliation.
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4

Purposed-based Approach in 
Evaluating Effectiveness

Determining whether a trade sanction is effective requires specification  
of its objectives.1

OVERVIEW

THE WTO ACKNOWLEDGES the importance of dispute settlement 
in the multilateral trading system, stating that without a means of 
settling disputes, the rules-based system would be less effective and 

meaningful since the rules could not be enforced.2

While most observers agree that WTO dispute settlement is a success, 
they view the work of retaliation as disappointing and claim that it is inef-
fective because it does little or nothing to induce compliance.3 The effective-
ness of retaliation is often associated with its ability to induce ‘compliance’. 
It is frequently assumed that low levels of compliance indicate low level of 
effectiveness, and vice versa. This is not surprising since law and compliance 
are conceptually linked.4
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The central point of this chapter lies in the question of effectiveness and 
the purpose(s) of retaliation. What does ‘effective’ mean? Does effective 
have a similar meaning to compliance? When can an instrument be con-
sidered an effective device? Answering these questions is the first task in 
this chapter. The second task concerns the question of what the purpose(s) 
of retaliation is. Identifying the purpose or purposes of retaliation is not a 
simple task. The second part of this chapter discusses the debates and uncer-
tainty in relation to the purpose or purposes of WTO retaliation.

I. COMPLIANCE, IMPLEMENTATION, EFFECTIVENESS  
AND PURPOSE-BASED APPROACH

Why and when compliance occurs has long puzzled international relations 
and international legal theorists. They have not found the most satisfactory 
theory to answer why and when states comply with international law.5 In 
contrast, the understanding of compliance is quite straightforward.6 Com-
pliance generally refers to a state of conformity between the subject’s or 
actor’s behaviour and stated requirements or commitments.7 This common 
definition, according to Simmons, distinguishes compliance from implemen-
tation and effectiveness.8

People are sometimes confused by the terms compliance, implementation 
and effectiveness and it is therefore important to distinguish between these 
three terms at the outset.

A.  The Distinction Between Implementation, Compliance  
and Effectiveness

According to the Cambridge Advanced Learner’s Dictionary, ‘effective’ 
means ‘successful or achieving the result that you want’. Likewise, the 
 definition of effectiveness in the Oxford English Dictionary is ‘successful 
in producing a desired and intended result’. Thus, according to dictionary 
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definitions, something is effective if it is adequate to accomplish its purpose 
or objective.

Effectiveness is germane to the implementation and compliance discus-
sion. In his foreword to a symposium on ‘implementation, compliance and 
effectiveness’, Alvarez refers to the work of Jacobson and Brown-Weiss, 
which states that these three are related but distinct phenomena.9 Jacobson 
and Brown-Weiss provide the definitions of the three. Implementation refers 
to a method or measures by which states transform international accords 
into acceptable rules within their domestic law. The authors explain that 
some accords are self-executing, but most accords need domestic legislation 
to become operative. Compliance goes beyond implementation. It refers to 
whether states abide by procedural and substantive international obliga-
tions, regardless of what their domestic legislation provides. Effectiveness is 
related, but not identical to compliance. It goes beyond implementation and 
compliance to determine whether an international norm achieves its policy 
objective.10

Let us discuss further the distinctions between ‘effectiveness’ and ‘compli-
ance’. It appears to be a common perception that a high level of compliance 
indicates the effectiveness of the rule, and vice versa. Put differently, people 
often assume that compliance can be equated with effectiveness. However, 
if we delve deeper, both concepts, though related, are distinct.

An international law and international relations scholar, Raustiala, pro-
vides a credible analysis relating to the complex relationship between them. 
He argues that a high level of compliance is not necessarily an indication of 
high effectiveness, and vice versa: both compliance and effectiveness must 
be distinguished from each other.11 When the rule or standard matches with 
the current practice in a given state, compliance is automatic, but it does not 
mean that the rule or standard is effective. Raustiala employs speed limits 
as an example. He explains that people could easily comply with, for exam-
ple, a 65-miles-per-hour speed limit, but if this speed limit did not reduce 
 accidents, it cannot be claimed that it is effective. In contrast, although 
speed limits are very seldom complied with strictly, if it has sufficient influ-
ence on driving behaviour and reduces traffic accidents to a certain degree, it 
is an effective device.12 Raustiala concludes that it is the ‘effectiveness’ that 
provides causal linkage between a legal rule and behaviour.13 Compliance 
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is agnostic about causality; it merely identifies the conformity between the 
rule and the behaviour.14

B. A Purpose-based Approach to Effectiveness

According to several international relations and international law stud-
ies, there are a number of approaches or models of effectiveness, ranging 
from something similar to compliance, to problem-solving, to economic 
efficiency, to achieving its inherent policy objectives.15 Shany, a leading 
expert in international law and organisational effectiveness studies, notes 
that among these approaches, the most dominant definition of effective-
ness in the social science literature appears to be a ‘goal-based’ approach, 
which ‘offers a rather straightforward formulation: “an action is effective 
if it accomplishes its specific objective aim”’.16 As Mitchell put it: ‘[t]he 
question “is this regime effective?” is often simply a shorthand for “Did 
this regime accomplish certain goals?”’.17 Thus, as suggested by Gerhart, it 
is necessary to specify the goal or goals the rule or standard is intending to 
achieve in order to assess its effectiveness.18

Sebastian expressed doubt that identifying the purpose would have a sub-
stantial implication in helping to resolve the issues faced by the  arbitrators. 
He notes that the actual calculation method employed by the arbitrators 
does not rely on the purpose of retaliation, and that even identifying the 
purpose would not lighten the task of arbitrators as they would still encoun-
ter the practical difficulties of setting up the level of retaliation in accordance 
with the identified purpose.19 For instance, if retaliation has the purpose 
of inducing compliance, the arbitrators need information about the mag-
nitude of the retaliatory measures that would be sufficient to force  violator 
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Members to comply, but this information is unattainable. Likewise, in order 
to rebalance, the arbitrators need information about particular bilateral 
exchanges of promises between the violator and the retaliating state, and 
this information is not available, simply because trade negotiations are not 
carried out in that type of bilateral bargain.20

While the doubt raised by Sebastian is reasonable, a different perspective 
is pursued in this book. First, identifying the purpose of WTO retaliation is 
not to evaluate the arbitral awards or to determine the level of retaliation.21 
Secondly, identifying the purpose is useful in assessing the degree of effective-
ness of retaliation. Thirdly, being ‘effective’ does not necessarily mean being 
able to eliminate all underlying problems. Articles written by Young and 
Levy, Raustiala and Gerhart are helpful in elucidating the latter stand point. 
They note that the most common-sense notion of effectiveness—‘solving the 
underlying problem’—presents a severe practical difficulty22 because ‘the 
factors that may influence the solution to a complex international problem 
are myriad, and in many cases disentangling them is impossible’.23

Two additional approaches, process-oriented and political approaches, 
are also referred to in this book. The similarity of these approaches is 
that both focus on changes in the behaviour of actors, actors’ interests or 
policies and performance of institutions in a way to refine or further the 
purposes or goals attainment.24 As Shany put it: ‘the goal-based approach 
looks not only at organizational outcomes, but also at organizational  
process’.25 Accordingly, effectiveness can be understood as the degree to 
which a rule induces changes in behaviour that further the goals or pur-
poses of the rule.26

In sum, unless stated otherwise, the term ‘effectiveness’ in this book refers 
to the instrument’s degree of success in attaining its purposes, taking into 
account the process and political circumstances that refine the instrument’s 
purposes.
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C.  The Importance of Identifying the Purpose of Retaliation and the 
Uncertainty on the Purpose(s) of WTO Retaliation

Arbitrators in US—Byrd Amendment observed that the conceptual debate 
relating to retaliation could have been avoided if the object and purpose of 
WTO retaliation had been identified.27 The arbitrators’ statement highlights 
their awareness of the significance of identifying the purpose of retaliation. 
To have a better picture in this regard, let us look at a speed limit as an anal-
ogy, as provided by Raustiala and Gerhart. Gerhart, for instance, specifies 
that one would not know whether, for example, a 65-mile-per-hour speed 
limit was effective without knowing what its goal was. The answer would 
be different if the purpose of introducing this speed limit was to reduce 
speeding of 70 miles per hour, or for the purpose of reducing accidents or 
deaths, or to broaden the police’s source of revenue.28

To recap, identifying the purpose of a rule or standard is significant and 
helpful in determining the effectiveness of the rule or standard.29 Effective-
ness is the degree to which a rule or standard achieves its policy objective. 
With this in mind, articulating the purpose of retaliation first is important 
so that effectiveness can be measured objectively.

So, what is the purpose of WTO retaliation? The DSU does not state 
explicitly the purpose(s) of retaliation.30 Article 22 of the DSU, in particular, 
simply sets forth general principles and procedure that should be followed 
in order to perform retaliation.

The doubt over the purposes of retaliation has been reflected in practice. 
This is demonstrated by the changes of the US view and arbitrators’ state-
ment regarding the purpose of retaliation. The United States, at first in the 
EC—Bananas III dispute, strongly supported the purpose of inducing com-
pliance by stating:

The suspension of concessions under Article 22 was an essential element of an 
important objective of the DSU, namely compliance with the WTO rules. The 
arbitrators had recognised this and had agreed that the purpose of countermeas-
ures was to induce compliance.31

However, afterwards in the US—Byrd Amendment dispute, the United 
States appeared to reverse its stand point by stating that ‘[t]he United States 
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also welcomed the Arbitrators’ rejection of the argument that the “ultimate 
goal” of the suspension of concessions or other obligations was to “induce 
compliance”’.32 The uncertainty also appears in arbitrators’ statements. 
Though at first in EC—Bananas III (US) (Article 22.6—EC) they stated 
that the purpose of countermeasures is to induce compliance, in US—Byrd 
Amendment (Article 22.6—US), they showed uncertainty regarding their 
previous position by giving these two statements. First, they were not per-
suaded that the object and purpose of the DSU would be exclusively to 
induce compliance, and second they stated that it is not completely clear 
what role is to be played by the suspension of obligations in the DSU.33

The problem of goal ambiguity, according to Shany, can be as a result of 
several circumstances such as the vagueness of treaty language, the abstract 
nature of goals and the plurality and hierarchy/priority of goals.34 At the 
international law level, it is common for the treaty drafters sometimes to opt 
for constructive ambiguity due to political difficulties.35

The uncertainty on the purpose(s) of retaliation sparks debate among 
observers. As explained briefly in Chapter 1, there are at least four arguable 
purposes of WTO retaliation. These four purposes can be categorised into 
two major schools of thought: inducing compliance and rebalancing.

The battle between these schools of thought has a strong correlation with 
the previous debate between Judith Bello and John Jackson. In 1996 Bello 
wrote an article in the American Journal of International Law36 which 
stated that

[l]ike the GATT rules … the WTO rules are simply not ‘binding’ in the traditional 
sense … there is no prospect of incarceration, injunctive relief, damages for harm 
inflicted or police enforcement. The WTO has no jailhouse, no bail bondsmen, no 
blue helmets, no truncheons or tear gas. Rather, the WTO … relies upon volun-
tary compliance.37

She also suggested that compliance with the WTO remains optional; a 
Member has three choices when its measures are challenged. First, it may 
comply with the ruling. Second, it may maintain inconsistent measures but 
provide a compensatory benefit to restore the balance of negotiated conces-
sions. Third, it may choose to maintain the inconsistent measure and suffer 
retaliation for the purpose of rebalancing. Thus, she concludes that the only 
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truly binding WTO obligation is to maintain the balance of concessions 
negotiated among Members.38

Jackson subsequently inserted a rebuttal in the same journal and argued 
that

an adopted dispute settlement report establishes an international law obligation 
upon the member in question to change its practice to make it consistent with the 
rules of the WTO Agreement and its annexes … Thus, the DSU clearly establishes 
a preference for an obligation to perform … Certainly they [WTO rules] are bind-
ing in the traditional international law sense. (emphasis added)39

Even though many legal scholars and commentators support Jackson’s view 
on compliance,40 others, particularly economists, seem to disagree with a 
purpose of strict compliance and support Bello’s arguments on a purpose of 
rebalancing.41

The next part discusses the debates and arguments presented by these two 
schools of thought in more detail.

II. DEBATES REGARDING THE PURPOSE OF RETALIATION

The study of international trade has engaged the purpose of retaliation 
extensively. Most writings, however, promote a single purpose of  retaliation: 
either inducing compliance or rebalancing. Many scholars of international 
trade approach this issue from a law and economics stand point. For exam-
ple, Jackson, a leading expert in international law and international trade 
law, is a strong proponent of the purpose of inducing compliance, while 
Sykes, a leading expert on the application of economics to legal problems, 
advocates the purpose of rebalancing.
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This part assesses two major schools of thought about WTO retaliation 
purpose, first, inducing compliance and second, rebalancing.

A. The Purpose of Retaliation: Inducing Compliance vs Rebalancing

Jackson and Sykes have different opinions as to whether WTO Members are 
legally obligated to bring their measure into conformity with the recommen-
dations made by WTO panels or the Appellate Body, or whether they have 
an option to remain in violation and pay ‘damages’. Jackson argues that the 
DSU text clearly establishes a preference for the obligation to perform, and 
thus such an opting-out solution is not supported by the text of the DSU. 
He also disagrees that rebalancing and the efficient breach policy are central 
to, or even operative in, the normal dispute settlement process. Thus, he 
strongly disagrees with the view of some commentators that retaliation is 
intended as a tool to ‘buy out’ of obligations.42

In contrast, Sykes refers to the WTO Agreement as an incomplete contract 
in economic parlance, because of the difficulties of anticipating all future 
contingencies and the complexity of relations between the Members. There-
fore efficient breach is possible and the damages option facilitates it. Sykes 
does not dispute that there is a ‘preference’ for compliance implicitly stated 
in the system, but he argues that ‘its existence by no means excludes the 
possibility that Members have the legal right to opt for paying damages’.43

Below, the main points of arguments from each camp are discussed.

i. Inducing Compliance

Not only have the arbitrators in numerous Article 22.2 arbitral proceed-
ings recognised inducing compliance to be the purpose of WTO retaliation, 
but many observers also support this proposition in their writings. While 
the arbitrators in their rulings never explain in detail the reason why they 
selected inducing compliance,44 the observers provide the arguments as to 
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why inducing compliance should be the purpose of WTO retaliation. The 
general arguments presented by the proponents of the purpose of inducing 
compliance are as follows.

a.  It Is in Line With the DSU Textual Context and WTO Rules as 
International Law Obligations

Jackson was the first leading expert who provided an analysis on this matter. 
In his rebuttal of Bello’s argument, he identifies several clauses of the DSU 
that demonstrate the preference for an obligation to perform the recom-
mendation.45 Arguably, among others, the legal clauses that are deemed 
to indicate a strong preference for inducing compliance are: securing the 
withdrawal under Article 3.7, bringing the measure into conformity and 
promptly complying with the recommendation or ruling under Article 19.1, 
and the temporary nature of compensation or suspension of concession 
under Article 22.8 of the DSU.46 Jackson’s arguments are cited and sup-
ported subsequently by other international trade law scholars.47

Furthermore, proponents of a purpose of inducing compliance view WTO 
rules as binding international legal obligations. Therefore, they believe 
that when the DSB finds a breach of WTO rules, the Member in question 
should be deemed to be breaching its obligations under international law, 
and accordingly should be required to bring its inconsistent measure into 
compliance.48

b.  The ‘Equivalent’ Requirement Does Not Mean that Retaliation  
Cannot Induce Compliance

The ‘equivalent to the level of nullification or impairment’ requirement 
is often considered to be contrary to the purpose of inducing compliance 
because the equivalence requirement seems to make the effect of retaliation 
more compensatory or rebalancing, rather than giving retaliation the effect 
of inducing compliance. Therefore, rebalancing proponents often employ 
the ‘equivalent’ requirement as the key counter-argument to the ‘inducing 
compliance’ proponents.
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Spamann, however, argues that due to the method of calculation employed 
by the arbitrators, there is no ‘equivalence’ or ‘rebalancing’ in the level of sus-
pension and nullification.49 By using an economic approach, Spamann notes 
that the arbitrators were comparing incommensurate values (lost trade and 
affected trade) in their level-of-nullification or impairment  calculations.50 
The loss of trade is often less than affected trade; consequently, the level of 
suspension reached by the arbitrators is lower than the level of nullification 
or impairment suffered by the injured state.51

Retaliation itself is destructive to trade and contrary to the principle of 
liberalising trade, therefore a limitation needs to be set on it. This does not 
mean that the limitation would necessarily undermine the purpose of induc-
ing compliance. Pauwelyn argues that even though an equivalent suspen-
sion does not seem strong enough to induce compliance, this formal remedy 
is actually backed up by informal remedies such as the cost to a state’s 
reputation. The formal cost of suspension combined with informal remedies 
explains the high compliance rate in WTO dispute settlement.52

c. Complainant Demanding Compliance Not Rebalancing

From a complainant state’s point of view, the paramount purpose for enter-
ing into dispute settlement is to ensure the withdrawal of the inconsistent 
measure. This aim can be seen from the strategy of complainants when 
they impose the sanction of retaliation. Shaffer and Ganin, after assess-
ing the implementation of retaliatory measures in EC—Bananas III, EC—
Hormones and US—FSC, conclude that the complainant governments, in 
imposing retaliatory measures, ‘selectively targeted politically-significant 
exporters in the non-complying Member with little or no regard to recip-
rocal rebalancing in terms of the affected sectors’.53 Shaffer and Ganin 
argue that this selective retaliation on highly political sectors or products is 
 obviously aimed at putting maximum pressure on scofflaw governments to 
comply with rulings.54



Debates Regarding the Purpose of Retaliation 81

55 Bello (n 36) 418.
56 Sykes (n 43) 348; see also OW Holmes, ‘The Path of the Law’ (1897) 10 Harvard Law 

Review 457.
57 ibid 349.
58 ibid 349–50.

ii. Rebalancing

Bello was the pioneer of this school of thought. She argues that a state is not 
required to comply with a WTO ruling but instead that the only binding 
WTO obligation is to maintain a balance of concessions among Members. 
Therefore a Member can choose to comply, or pay compensation, or suffer 
retaliation in order to balance concessions.55

Although ‘inducing compliance’ proponents strongly oppose this pur-
pose, a number of well-known experts in international economic law such 
as Sykes, Palmeter, Schwartz and Davey are strong proponents of the ‘rebal-
ancing’ purpose. The general arguments provided by the ‘rebalancing’ pro-
ponents are as follows.

a. No Obligation to Comply With the Ruling

Bello argues that the WTO depends on voluntary compliance, or, in other 
words, nothing can force a Member to comply with a ruling. Members can 
deviate from their obligations as long as they are willing to pay compensa-
tion or suffer retaliation. Sykes, analysing the matter from an economic per-
spective, supports Bello’s point of view and states that her view is analogous 
to ‘the duty to perform or to pay damages’ from the private contract law 
theory introduced by Oliver Wendell Holmes.56

Moreover, Sykes examines several clauses in the DSU that were argued 
by Jackson as being ‘inducing compliance’ clauses in a different way. For 
instance, he points out that the adjective ‘usually’ in Article 3.7 of the DSU 
implies that ‘to secure the withdrawal’ is not always the objective, so in 
his view this clause opens up the possibility of the application of other 
 objectives.57 Overall, Sykes argues that nothing in the DSU states that a 
Member which chooses compensation or retaliation rather than compliance 
is in violation of the WTO rules.58

b. Equivalent Level Requirement Favours Rebalancing Purpose

‘Rebalancing’ proponents employ the ‘equivalent level’ requirement under 
Article 22.4 of the DSU as their stand point. The logic for them is that if the 
aim of retaliation is inducing compliance, the WTO should not have ‘equiv-
alent to the harm done’ as the ceiling level for the suspension. Therefore, 
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Palmeter and Alexandrov state that the purpose of inducing compliance is 
not consistent with the equivalence requirement.59

Moreover, Sykes argues that ‘equivalent to the harm done’ resembles 
the expectation remedy under private contract law, and by excluding more 
coercive sanctions, he argues that retaliation serves the duty of paying 
 damages.60 Palmeter argues in a similar way, stating that considering the 
various economies and power sizes of the Members, and the fact that the 
WTO encourages the Members to make more concessions, the purpose of 
rebalancing should be deemed to be the purpose of retaliation.61

c. ‘Rebalancing’ Purpose is Necessary to Secure Future Commitments

‘Inducing compliance’ proponents strongly criticise the notion that the 
‘rebalancing’ purpose allows deviation as long as the violator is willing to 
pay the damages. However, ‘rebalancing’ proponents argue that this is sig-
nificant in keeping the system running. Dam states that a system that does 
not allow any deviation (withdrawal) would tend to discourage the mak-
ing of concessions in the first place.62 This is why, from the perspective of 
‘rebalancing’ proponents, the DSU introduced the ‘equivalent’ requirement 
so that retaliation would not become too coercive or punitive, and threaten 
the future commitments of the Members. Palmeter notes that punishing 
non-compliance severely will risk upsetting the balance that governments 
have already reached. He recalls Chayes’ words: ‘treaties with teeth are 
will-o’-the-wisp’.63

Sykes also points out that, even though compliance seems preferable, the 
system has carefully designed a non-compliance option coupled with a sanc-
tion similar to expectation damages.64 This efficient adjustment will bring 
a benefit to Members that cannot perform because the cost of performance 
is too high, by providing them room to restore political balance through 
compensation or retaliation.65



Summary 83

SUMMARY

What does ‘effective’ mean? Does effective have a similar meaning to com-
pliance? Does retaliation aim solely at forcing the recalcitrant state to 
comply? These were a number of questions outlined in this chapter as the 
starting point. To better understand the concept of effectiveness, it has been 
argued in this chapter that ‘effectiveness’, ‘compliance’ and ‘implementa-
tion’, though related, are distinct. Effectiveness was referred to as the degree 
to which a rule or standard achieves its objective or purpose. Put differently, 
this book employs a purpose-based approach to effectiveness. This also 
means that to determine the effectiveness of retaliation, it is important first 
to identify the purposes of retaliation. The DSU, however, does not stipu-
late explicitly the purpose or purposes of WTO retaliation. Consequently, 
the uncertainty and debates regarding the purposes of retaliation emerged. 
Among many theories, there are two major schools of thought: ‘inducing 
compliance’ and ‘rebalancing’.
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Legal Quests in Searching  
for the Purposes of Retaliation

In other words, it is not completely clear what role is to be played by the 
suspension of obligations in the DSU and a large part of the conceptual debate 

that took place in these proceedings could have been avoided if a clear ‘object and 
purpose’ were identified.1

OVERVIEW

THE UNCERTAINTY ON the purpose of WTO retaliation, as elabo-
rated on in the previous chapter, has sparked controversy. The pur-
pose behind evoking countermeasures in public international law is, 

in contrast, more straightforward—that is to induce a wrongdoing state to 
comply with its obligations.2

The question is where the place of international legal order in WTO law 
is? One may view the WTO as a ‘self-contained regime’ because, as a global 
trade system, it consists of substantive, procedural and institutional rules. 
However, the ‘self-contained regime’ view has proved to be unpopular. In 
his speech addressed to the European Society of International Law, Lamy, 
the former Director-General of the WTO, highlighted the important rela-
tionship between WTO law and public international law. Lamy noted that 
international trade law is treaty based, and treaties are one of the sources 
of public international law.3 He also pointed out that WTO law respects a 
number of public international law concepts such as the sovereign equality 
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of states, good faith, international cooperation, settling disputes by peaceful 
means and the application of the customary rules of treaty interpretation.4 
Lamy cited the statement of Professor Abi-Saab, a former member of the 
Appellate Body, stating that ‘in using general principles of public interna-
tional law in its interpretation of the WTO provisions, the Appellate Body 
confirmed that the WTO is operating within the compound of international 
legal order’.5

The fact that the WTO law interacts and takes into account other rules 
of international law, means that WTO law is not a ‘self-contained’ regime 
either in the strict sense of existing outside international law, or in the 
broader sense of being a sub-system of international law that has blocked 
itself off from other branches of international law.6 Pauwelyn also argues 
that ‘states can “contract out” of one or more (other than jus cogens) rules 
of international law, but they cannot contract out of the system of interna-
tional law’.7

It is not the purpose of this book to explore further the relationship 
between WTO law and public international law. The primary message of 
this introductory section is that we should not overlook the importance 
of the customary rules of treaty interpretation of public international law 
and other relevant norms of public international law in clarifying WTO 
provisions.

Thus, the quests to discover the purpose or purposes of WTO retalia-
tion conducted in this chapter are namely through evaluating Article 22.6 
 arbitrators’ references to remedies under public international law analysing 
WTO remedies rules in the perspective of law and economics, examining 
Article 22.6 arbitrators’ statements regarding the purpose of retaliation and 
interpreting Article 22 of the DSU in accordance with the customary rules of 
treaty interpretation. Finally, this chapter concludes that multiple purposes 
coexist, including the purpose of inducing a mutually agreeable solution.

I. FIRST QUEST: REFERENCE TO REMEDIES UNDER THE ILC DRAFT 
ARTICLES ON STATE RESPONSIBILITY

The WTO takes into account public international law. This also means that 
absolute isolation of WTO law from public international law is unlikely. 
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WTO panels, for example, apply general principles of international law on 
burden of proof, rules on standing or representation before panels.

As regards the purpose of countermeasures, the arbitrators in Brazil—
Aircraft referred to the ILC Draft Articles and stated that it is, inter alia, 
to induce compliance.8 The question is whether the arbitrators’ statement 
regarding the purpose, by referring to the term ‘countermeasures’ under the 
ILC Draft Articles, is reasonable. This section attempts to evaluate the arbi-
trators’ reference to the purpose of countermeasures under public interna-
tional law in determining the purpose of WTO retaliation. Accordingly, this 
section first elaborates on the remedies under the ILC Draft Articles.  Second, 
it looks at the relationship between WTO remedies and remedies under 
the ILC Draft Articles and whether the arbitrators made an appropriate  
reference with regard to the purpose of countermeasures.

A. Remedies Under the ILC Draft Articles

The basic rules and general principles of international law in the field of 
state responsibility are codified by the ILC under the ILC Draft Articles. 
Under the ILC Draft Articles, every internationally wrongful act (action or 
omission) conducted by a state entails international responsibility. Besides 
the basic rules and principles, the ILC Draft Articles also regulate the legal 
consequences of an internationally wrongful act, generally known as rem-
edies under international law. This section explains the remedies under the 
ILC Draft Articles and whether those remedies also exist in WTO law.

i. Cessation and Non-Repetition

Article 30 of the ILC Draft Articles provides that the foremost legal conse-
quence of an internationally wrongful act is the cessation of the wrongful 
act and an assurance and guarantee of non-repetition. This means that the 
violator state must immediately terminate its illegal act, and that it is pro-
spective in nature. Cessation aims to put an end to the violation of inter-
national law and to safeguard the validity and effectiveness of the primary 
rule.9 The arbitration tribunal in Rainbow Warrior noted two conditional 
requirements for cessation to arise. First, the wrongful act must have a con-
tinuing character and secondly the obligation breached must still be in force 
at the time at which the order is issued.10 The latter requirement is related 
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to the law of treaties, for instance the legal consequence of the breach is the 
termination of the treaty because of its material breach.11

Cessation also exists in WTO remedies. It is referred to as ‘the withdrawal’ 
of the inconsistent measure in violation cases.12 There is no obligation of 
withdrawal in cases of non-violation. The recommendation of withdrawal 
is only made in cases of violation. In most cases, the withdrawal has a pro-
spective effect. Withdrawal may also apply to the application of the measure 
or regulation. For instance, the Appellate Body in US—Shrimp applied the 
‘application-oriented chapeau test’ and noted that it is the application of the 
regulation that constitutes arbitrary or unjustifiable discrimination.13

Recommendation of non-repetition is an uncommon practice in WTO 
dispute settlement, but nothing in the DSU precludes the complainant party 
from seeking an assurance of non-repetition. The Philippines in the Brazil—
Coconut dispute, for example, asked about assurance and non-repetition.14 
In Norway—Trondheim, due to the facts that the act of non-compliance 
had taken place in the past, the benefits accruing were in respect of the 
event (the opportunity to bid), and the toll ring system was already in place 
by the time the decision was issued, the panel believed that a guarantee of 
non-repetition from the respondent state would be significant for the com-
plainant party.15

ii. Reparation

The second legal obligation or consequence of an internationally wrongful 
act is reparation to the injured party. The Permanent Court of International 
Law (PCIJ) in Chorzów Factory stated that ‘reparation must, as far as pos-
sible, wipe out all the consequences of the illegal act and re-establish the 
situation which would, in all probability, have existed if that act had not 
been committed’.16
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The ILC Draft Articles provide three forms of reparation: restitution,   
compensation and satisfaction; they are offered either singly or in 
combination.17

iii. Restitution

Restitution is the first form of reparation available to the injured state.18 
The ILC Draft Articles employ a narrow definition of restitution which 
states that it is intended to re-establish the status quo ante, the situation that 
existed prior to the occurrence of the wrongful act.19 Therefore, restitution 
is a retroactive form of reparation.

There are very few cases in GATT and WTO dispute settlement where 
panels have provided the remedy of restitution.20 As explained in a previous 
chapter, retroactive remedies are not common practice in GATT/WTO dis-
pute settlement. Cho asserts that they are regarded as the exception rather 
than the rule because both GATT and WTO give priority to the withdrawal 
of inconsistent measures, which is prospective in nature.21

iv. Compensation

Together with restitution, compensation is one of the main forms of 
 reparation. In the commentary of the ILC Draft Articles, the ILC noted 
that even though restitution is the primary form of reparation, it is often 
unavailable or inadequate. Therefore, compensation has a role in filling the 
gaps and ensuring full reparation for damage suffered.22 In other words, 
compensation is feasible when restitution to the injured party is inadequate. 
It covers any financially assessable damage including the loss of profit; 
 compensation is generally a pecuniary matter.23

The elements of the compensation provisions provided under the DSU are 
mainly tariff or trade compensation. Nonetheless, this does not mean that 
WTO dispute settlement precludes the application of financial compensa-
tion. US—Copyright Act and US—Cotton are two disputes where financial 
compensation was offered and agreed to. So, although WTO compensation 
in theory is not a pecuniary matter, in practice parties to the dispute may 
agree on some sort of monetary compensation as a temporary settlement.
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Moreover, the injured state or complainant cannot directly opt for a com-
pensation remedy; it is non-compliance with the DSB  recommendations 
that gives rise to the option of compensation. In contrast, the law of state 
responsibility provides that an injured state is entitled to compensation for 
a wrongful act of state for the damage caused. In the case of non-violation 
complaints, compensation ‘may be part of a mutually satisfactory adjust-
ment as final settlement of the dispute’.24 In regard to violation cases, 
compensation is a temporary remedy. Other important elements of WTO 
compensation are that it is a ‘voluntary offer’, ‘mutually acceptable’ and 
‘consistent with the covered agreements’, including the basic principle of the 
most favoured nation (MFN). All these elements distinguish WTO compen-
sation from compensation under the law of state responsibility.

v. Satisfaction

Satisfaction is usually referred to as the additional form of reparation. 
This means that satisfaction may be required when the two other forms  
(restitution and compensation) do not provide full reparation.25 Article 37.2 
of the ILC Draft Articles states that satisfaction may be in the form of an 
‘acknowledgement of the breach, an expression of regret, a formal apology, 
or another appropriate modality’. In contrast to compensation, satisfaction 
is not capable of financial assessment.26

According to Shadikhodjaev, satisfaction in GATT/WTO dispute settle-
ment can come in two forms: assurance of non-repetition and acknowledge-
ment by a violator state.27 Satisfaction is not regulated explicitly in the DSU; 
however, like assurance of non-repetition, nothing prohibits the complain-
ant state from seeking satisfaction and nothing precludes the respondent 
or violator state from voluntarily acknowledging its violation action and 
providing satisfaction.

vi. Countermeasures

The ILC Draft Articles explain that the term ‘countermeasures’ is quite 
similar to the traditional term ‘reprisals’. Both are a self-help response to a 
breach. However, while the term ‘reprisals’ has been limited to the action 
taken in international armed conflict, ‘countermeasures’ cover a type of 
reprisal outside the context of armed conflict.28 The right to countermeasures 
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emerges when the violator state refuses to negotiate and settle the dispute 
amicably.29

Article 51 of the ILC Draft Articles states that the ‘countermeasures must 
be commensurate to the injury suffered, taking into account the gravity of 
the international wrongful act and the rights in question’. In short, they 
must be proportional to the damage suffered and to the gravity of the  illegal 
act. The ILC Draft Articles also provide limitations on the objectives of 
countermeasures by stating that countermeasures are not intended to be a 
form of punishment but are supposed to induce compliance.30

Unlike the DSU, the SCM Agreement adopted the term ‘counter-
measures’ for retaliation. Although both the DSU and the SCM Agree-
ment have terminological differences, the arbitrators noted that the term 
 ‘countermeasures’ in Article 4 of the SCM Agreement may include suspen-
sion of concessions or other obligations.31 While the arbitrators in Canada— 
Aircraft Credits and Guarantees (Article 22.6—Canada) also recognised 
that ‘there is no restriction on the types of countermeasure’,32 in prac-
tice the form of countermeasures in all Article 4.11 arbitration cases is 
the suspension of concessions or other obligations. Moreover, the ILC 
Draft Articles set up a proportional requirement, while Article 4.11 of the 
SCM Agreement requires appropriateness and the DSU has an equivalence 
requirement. By providing such standards, the WTO countermeasures are 
not meant to be punitive.

Countermeasures/retaliation in the WTO is a self-help instrument. It is, 
however, subject to surveillance and approval by the DSB. Therefore, it is 
not a unilateral reprisal. Neither the SCM Agreement nor the DSU states 
explicitly the objective of countermeasures/retaliation. Table 5.1 provides 
a general comparison between remedies under public international law and 
under WTO law.

B. Contracting Out of Remedies Under State Responsibility

To identify whether WTO law is contracting out of remedies under state 
responsibility, it is significant to look at the extent to which the WTO rem-
edies can exclude the application of remedies under state responsibility. Put 
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Table 5.1: Comparison between remedies under public international law and 
WTO law

Remedies under public international law
(the ILC Draft Articles)

Remedies under the WTO
(the DSU/SCM Agreement)

1. Cessation of illegal act
 prospective

1.1. Assurance of non-repetition

1.  The withdrawal of inconsistent  
measure
 prospective in nature

1.1.  Not common practice but 
injured state may seek 
assurance of non-repetition

2. Reparation:
•  Restitution
 retroactive in nature

•  Compensation
  feasible when restitution is 

inadequate
  generally in monetary form

•  Satisfaction
  additional form of 

reparation
  acknowledgement of the 

breach, an expression of 
regret, a formal of apology 
and so forth

  not capable of financial 
assessment

2.  Reparation/restitution remedy 
is not a common practice 
in the WTO. Only a few 
numbers of cases where panels 
recommended restitution.
•  Compensation
  cannot opt directly for 

compensation
  temporary in nature and 

prospective
 not a pecuniary concept
  voluntary offer in terms of 

additional trade concess-
ions or market access

•  Satisfaction
  not stated explicitly in 

legal text but nothing in 
the DSU precludes the 
complainant state from 
requesting or seeking a 
satisfaction remedy

  can be in the form 
of assurance of 
non-repetition and 
acknowledgement by a 
violator state

3. Countermeasures
  emerge when the violator 

state refuses to negotiate and 
settle the dispute amicably

  proportional to the damage 
suffered and to the gravity 
of the illegal act

  not intended to be a form 
of punishment

  objective is to induce 
compliance

3. Countermeasures/Retaliation
  emerge when non-

compliance is taking 
place

  appropriate/equivalent 
to level of nullification 
or impairment

 non-punitive sanction
  not stipulated explicitly 

in the legal text
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differently, it must be determined whether WTO remedies are lex specialis 
in relation to the remedies under state responsibility.

The phrase lex specialis comes from the Latin maxim lex specialis  derogate 
lex generali, which means that a specific rule prevails over a general rule. 
Article 55 of the ILC Draft Articles elaborates on the concept of lex specialis 
as follows:

These articles do not apply where and to the extent that the conditions for the 
existence of an internationally wrongful act or the content or implementation of 
the international responsibility of a State are governed by special rules of interna-
tional law.33

In other words, the ILC Draft Articles provide that the specific rules of a 
treaty can modify the content or implementation or effects of the interna-
tional rules of state responsibility, and that the specific rules will apply to the 
extent of this modification as provided by the specific rules. Consequently, 
where specific rules do not modify or deviate, general international law still 
applies.

Under Article 19.1 of the DSU, a panel or the Appellate Body, having 
found a violation, shall recommend the violator Member to bring the meas-
ure into conformity with the covered agreements. Accordingly, the DSU 
confirms the general international law of cessation as a WTO remedy. How-
ever, compensation and retaliation remedies available under Article 22 of 
the DSU are different in form and scope from those stipulated in the ILC 
Draft Articles.

Commentary (3) Article 55 of the ILC Draft Articles concerning  
lex specialis provides the DSU as a specific example of a rule that has 
contracted out of general international law in terms of remedies (compen-
sation and countermeasures/retaliation). In the footnote, the ILC Draft 
Articles state that ‘for WTO purposes, “compensation” refers to the future 
conduct, not past conduct, and involves a form of countermeasure’.34 It 
also states that the WTO dispute settlement focuses on ‘cessation rather 
than reparation’.35

WTO rules are lex specialis in several aspects of general international 
law on remedies such as the timing, multilateral surveillance and authorisa-
tion, nature and permissible level of countermeasures, and three levels of 
retaliation.36 Thus, it can be concluded that WTO law has contracted out of 
remedies under general international law.
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C.  Reference to the ILC Draft Articles in Determining the Purpose of 
WTO Retaliation in Brazil—Aircraft: Sound or Unsound Approach?

In Brazil—Aircraft (Article 22.6—Brazil) the arbitrators pointed out that 
inducing compliance was the purpose of countermeasures.37 There are two 
points to be considered regarding the arbitrators’ statement in this regard. 
First, the arbitrators draw a parallel between the term ‘countermeasures’ 
used in the SCM Agreement and those employed in the work of the ILC on 
state responsibility. Secondly, they refer to the purpose of countermeasures 
in Article 47 of the Draft Articles in deciding that the purpose of counter-
measures under the SCM Agreement is to induce compliance.

However, the arbitrators ignored an important fact in determining the 
purpose of countermeasures: WTO law has contracted out of the rules of 
international law in terms of remedies. By merely making reference to the 
ILC Draft Articles without further explanation as to why this was relevant, 
the arbitrators indirectly applied the concept of something that WTO law 
has contracted out of.

This is an unsound approach. The arbitrators made reference to the ILC 
Draft Articles merely because both the SCM Agreement and the ILC Draft 
Articles provide the same term ‘countermeasures’ but they did not consider 
whether both refer to the same concept. Moreover, after making reference 
to, and employing the purpose of, countermeasures under the ILC Draft 
Articles, the arbitrators ignored the benchmark of proportionality provided 
under public international law. The arbitrators decided that ‘when  dealing 
with a prohibited export subsidy, an amount of countermeasures which cor-
responds to the total amount of the subsidy is “appropriate”’.38 The arbi-
trators provided that ‘the total amount of subsidy’ benchmark is set at this 
level in order to cause the countermeasures to have an inducing effect.39  
In contrast, Article 51 of the ILC Draft Articles provides the ‘proportionality  
to the injury suffered’ benchmark.40 As a result, the arbitrators did not 
 support their finding on the proper benchmark.

Article 51 states that a countermeasure is proportional when it is com-
mensurate with the injury that is suffered. This is recognised in state prac-
tice and doctrine, and confirmed in the Naulilaa and Air Service Agreement 
arbitration cases.41 Thus, as argued by Palmeter and Alexandrov, neither 
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general international law nor the ILC Draft Articles support the conclusion 
of the Brazil—Aircraft arbitrators when they relied only on the sole stated 
purpose of inducing compliance and ignored the proportionality principle  
by determining a level of countermeasure that is unrelated to the harm 
 suffered.42 Additionally, Green and Trebilcock assert that there is no neces-
sary connection between the level of subsidy and the harm caused to other 
Members; the level of subsidy may be much lower than the harm or higher 
than the harm.43

So in short, why is this approach unsound? First, the arbitrators referred 
to and indirectly applied the purpose of countermeasures provided under 
the ILC Draft Articles on the ground that both the SCM Agreement and the 
ILC Draft Articles have the same term ‘countermeasures’ without consider-
ing the fact that WTO law has contracted out of the remedies under public 
international law. Secondly, after referring to the purpose of countermeas-
ures in the ILC Draft Articles, they employed a different benchmark from 
the one provided therein. These two views do not mean to argue that induc-
ing compliance is not the purpose of WTO retaliation. They are primarily 
intended to demonstrate the arbitrators’ unsound reference in determining 
the purpose of inducing compliance in the Brazil—Aircraft dispute. The 
arbitrators in making reference to the purpose of remedies under public 
international law should have provided strong reasons why such reference 
is relevant given the fact that the WTO has contracted out of general inter-
national law on remedies.

II. SECOND QUEST: REFERENCE TO CONTRACT REMEDIES  
FROM LAW AND ECONOMICS PERSPECTIVE

The WTO is an organisation born out of negotiations and based upon an 
international contract among sovereign states and custom territories.44 The 
Appellate Body in Japan—Alcoholic Beverages affirmed the ‘contract’ char-
acter of the WTO by stating that ‘the WTO Agreement is a treaty—the 
international equivalent of a contract’.45
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One of the common features of WTO agreements and private contracts 
is that they establish rights and obligations of the parties. According to 
Schropp, it is in the contract design stage that the parties determine what 
their substantive goals are and how these goals are to be achieved in the 
most effective way.46 Thus, conducting the search by looking at the WTO 
treaty design might be useful in articulating the goals of retaliation.

Many studies of remedies in international trade law refer to American 
contract law remedies as a comparative due to conceptual similarities.47  
In American contract remedies literature, many seminal studies on the rela-
tionship between remedial rules and economic efficiency were propounded 
in an article by Calabresi and Melamed concerning the rules for protecting 
legal entitlements.48

The discussion in this section first looks at the remedy rules model 
 developed by Harvard professors Calabresi and Melamed—property and 
liability rules—in 1972.49 Each of these rules has a different approach to the 
question of whether or not parties to an agreement can deviate from their 
obligations as long as they are willing to ‘pay’.

A. Property or Liability Rules and Their Relevance in WTO Law

Although Calabresi and Melamed’s protection rules model was developed 
in connection with domestic law,50 various observers in the field of WTO 
law or international law have made reference to this framework in their 
 discussions.51 Pauwelyn asserts that one of the main attractions of this 
model is that it uses ‘the law and economics criteria of welfare maximiza-
tion and rational action’; and by making several assumptions, the model can 
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offer useful insights into international law.52 Furthermore, Trachtman pro-
vides that an economic analysis of law, by focusing on incentives and con-
sequences, is helpful in enhancing understanding of not only contract and 
tort, but also other areas of law.53 Trachtman compares the WTO Agree-
ment to a contract and Calabresi and Melamed’s protection rules model is 
useful in understanding the incentives provided by remedies for breach of 
the contract and possible consequences.54

Calabresi and Melamed distinguish between property and liability rules 
for the entitlements protection. Under a property rule protection, the enti-
tlement can be transferred but with the consent of the entitlement’s holder. 
Meanwhile, under a liability rule protection, the entitlement can be taken 
without consent as long as compensation is provided to the entitlement’s 
holder. The liability rule is often referred to as the theory of efficient breach.55 
However, it is important to note that the nomenclature of ‘efficient breach’ 
in this context is somewhat misleading. The term ‘breach’ suggests the vio-
lation or breach of rules (extra-treaty commitments/violation), but there is 
no breach here because it is permissible under the rule or the contract to 
deviate from the obligation if the taker is paying compensation (intra-treaty 
behaviour). Only if the taker fails to pay the compensation will the extra-
contractual violation emerge.56

Property and liability rules will now be considered briefly.

i. Property Rules

The entitlement is protected by a property rule when no one can take the 
entitlement unless the holder sells it willingly/voluntarily. Put differently, 
the holder has an absolute right to his entitlement. Under property rules, 
parties are under a ‘specific performance duty’, that is a strict obligation 
to respect the initial commitment. A failure to perform or to respect the 
initial  commitment is punished severely; he would never prefer violating his 
obligation. However, a taker can buy off the holder’s entitlement through 
‘renegotiations’. The obligation to perform can be avoided by securing per-
mission from the holder, usually by paying for it. Whenever the parties come 
to an agreement, the holder cedes his entitlement and sells it to the taker—
the transfer is thus bilateral.57
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ii. Liability Rules

The holder of the entitlement that is protected by a liability rule cannot 
object to the action of the transfer of the entitlement but must receive pay-
ment of damages. In order to operate, liability rules require the availability 
of a court to determine the value of the damages.58 There are three reasons 
to replace a property rule with a liability rule: (i) hold-outs; (ii) free-loaders 
or free-riders; and (iii) transaction costs.59

First, liability rules resolve a hold-out problem, that is where the sale of 
entitlements is efficient (the buyer values the entitlement higher than the 
seller), certain sellers or holders of the entitlement may refuse to sell at their 
‘normal’ price in the hope of capturing more of the premium that the buyer 
is willing to pay. Calabresi and Melamed provide the example where the 
owners of land may hold out with the purpose of getting a higher price from 
the town authority wanting to build a park. Although the park is Pareto 
desirable (that is, the town’s citizens value a park more than the land owners 
value their land), with enough hold-outs, the park will not be built. Under 
liability rules, the town can simply take the land and compensate its owners 
at an objectively determined value.60

Secondly, liability rules solve the free-rider problem, which occurs on 
the buyer side. For example, although the town’s citizens may each value 
the land at a price that makes the sale Pareto desirable, some citizens 
may try to free-ride. That is, they may claim that the park has less value, 
although the true value is higher. For instance, they claim that the park 
is only worth $50 to them or even nothing at all, when in fact the real 
value of the park is $100. They would do so in the hope that other  citizens 
will admit to a higher desire and buy the land with their money, even 
though, subsequently, everyone would benefit from the park. With enough 
free-riders unwilling to pay, the park may not materialise, even though 
it is Pareto desirable. As with the hold-out problem, liability protection 
may then offer a way out: ‘if society can value collectively each individual  
citizen’s desire to have a park and charge him a “benefits” tax based upon 
it, the freeloader problem is gone’. In other words, where the entitlement of 
citizens to their money is protected by liability rules, the town can  simply 
take the citizens’ money (that is, impose a tax) and compensate them with 
the creation of a park.61
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Thirdly, liability rules can resolve the problem of high transaction costs. 
A transaction cost is a cost connected with a process of transaction, such 
as the cost of information gathering, cost of bargaining, post-contractual 
litigation, enforcement and so forth. Calabresi and Melamed note that

perhaps the most common [reason], for employing a liability rule rather than a 
property rule to protect an entitlement is that market valuation of the entitlement 
is deemed inefficient, that is, it is either unavailable or too expensive compared to 
a collective valuation.62

Hence, instead of forcing risk takers to negotiate ex ante a deal with all 
potential victims (for example accidental injury), in domestic law, the risk 
taker can simply take the entitlement (cause an accident) but will have to 
compensate the victim.63

By referring to Calabresi and Melamed’s protection rules model, the next 
part attempts to evaluate how WTO Members’ rights and obligations are 
protected under WTO law. The protection rules model can be a useful refer-
ence in articulating the purpose of WTO retaliation.

For instance, if the WTO contractual commitments can only be taken or 
changed by renegotiation, Members have a duty to perform, consequently 
there is a stricter sanction in case of violation. Thus, the purpose of inducing 
compliance is the primary purpose of retaliation. In contrast, if they can be 
taken unilaterally as long as compensation is provided, then Members do 
not have a duty to perform but to compensate in case of violation. In short, 
the outcome of a property rule is the issuance of the injunction or a demand 
for specific performance, while the outcome of a liability rule is an award 
of damages.

B.  Evaluating WTO Entitlements from the Perspective of  
Protection Rules

The assignment of entitlements in the WTO is based on the concessions 
exchanged among its Members. Due to the fact that most of the rights and 
obligations under the WTO are related to trade opportunities and interests, 
it can be remarked that generally the main entitlements of the WTO are 
market access plus the standards of protection that are stipulated under 
covered agreements.

So, how are such entitlements protected? Are they protected under 
 property or liability rules?
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i.  The Debate over Protection Rules of WTO Entitlements:  
Property or Liability Rules

By providing textual analysis of the WTO Charter and the DSU, Jackson 
argues that WTO law clearly establishes a preference for an obligation to 
perform the recommendations of the DSB. Compensation shall be resorted 
to only if the immediate withdrawal of the measure is impracticable. He 
also adds that several scholars’ suggestion that the DSU text gives Members 
an option to comply with and conform to the ruling or to ‘buy out’ of their 
obligations to conform (opting-out solution), is not supported by the text of 
the DSU.64 Jackson’s arguments demonstrate that entitlements under WTO 
law are protected by a property rule. His view is supported by other com-
mentators, such as Nzelibe65 and, to some extent, Trachtman.66

Trachtman agrees with the legal text analyses provided by Jackson; that 
is, WTO law is mandatory law and states are not permitted to violate it 
even if they agree to suffer retaliation. However, he also suggests that it is 
important to distinguish between the law as legislated and the law in action; 
accordingly, he states that ‘as a matter of fact and practice, if not as a matter 
of legal doctrine, the WTO legal system is best characterized as employing a 
liability rule, rather than a property rule’.67

Schwartz and Sykes strongly argue that renegotiation and modification of 
concessions in the WTO are protected by a liability rule.68 Article XXVIII:3 
of GATT states that Members may withdraw concessions unilaterally 
where the MFN compensatory adjustment negotiation fails. Moreover,  
Article XXI of GATS provides that WTO Members may renegotiate the 
schedules by reaching an MFN compensatory adjustment agreement, and in 
the event that no agreement can be achieved, the WTO Member requesting 
the change can enact it unilaterally but subject to a ‘compensatory adjust-
ment’ set by arbitration or the suspension of ‘substantially equivalent’ con-
cessions or benefits by other Members. Other provisions for ‘escape’ in 
specific areas are the safeguards provisions of Article XIX of GATT and 
the compulsory licences provision of Article 31 of the TRIPS Agreement.69
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Schwartz and Sykes argue that under the MFN principle, trade  concessions 
must extend to all WTO Members, therefore a Member would encounter 
a hold-out problem as well as high transaction costs under a property rule, 
because it would require negotiations with each WTO Member.70 The liabil-
ity rule approach prevents this problem. Schwartz and Sykes also argue that 
the rules of the DSU are protected by a liability rule because the provisions 
allow violations to continue as long as the violator is willing to pay the 
price.71

ii.  WTO Law Accommodates Some Amount of Intra-Contractual 
Flexibility, Yet WTO Entitlements are Protected by a Property Rule

Various commentators have suggested that international trade agreements 
are incomplete in the sense that they do not stipulate all possible contingen-
cies in advance.72 The incompleteness is a result of the uncertain conditions 
that the drafters encountered.73 Accordingly, the drafters may be expected 
to have included provisions that allowed them to adjust the bargain when it 
becomes mutually disadvantageous.74

In the WTO, the provisions for modifying tariff schedules in  
Article XXVIII of the GATT and for modifying scheduled services commit-
ments in Article XXI of the GATS provide such intra-contractual flexibility. 
In other words, these provisions offer WTO Members a certain amount 
of flexibility to adjust the bargain without amounting to a breach of obli-
gation.75 For that reason, WTO entitlements under the rules of unilateral 
concessions adjustment, as well as the rules on safeguards, are protected 
by a liability rule. Other than these specified rules, WTO entitlements are 
protected by a property rule, and such protection is provided under the dis-
pute settlement system.76 WTO law has a strong preference for compliance 
and mutually agreed solutions, whereas compensation and retaliation are 
intended as temporary measures.

The fact that some entitlements in the WTO are protected by a liability 
rule demonstrates the presence of a certain amount of (intra-contractual) 
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flexibility in the WTO. Zimmermann describes how such flexibility plays an 
important role in ensuring that WTO Members remain willing to make gen-
erous concessions in future rounds, therefore serving the long-term interests 
of the international trading system.77

iii. WTO Enforcement in the Context of Property Rules Protection

The rules of the DSU indicate a strong preference for a mutually agreed 
solution (MAS) and compliance. Such preference is demonstrated in  
Article 3.7 of the DSU stating that a mutually agreed solution to the dispute 
is clearly preferred and the first objective of the dispute settlement mecha-
nism is usually to secure the withdrawal of the measures in the event that 
violation is found.78 Moreover, Article 22.8 of the DSU provides that retali-
ation is terminated either by achieving compliance or MAS.

These provisions appear to tell us that the WTO provides a remedy that 
closely resembles a property rule where a violating state has an obligation 
to perform, and in order for a violator state to be released from perform-
ing obligation it should negotiate mutual solutions to the nullification or 
impairment. Amicable settlements (interim or final settlements) reached 
after the threat or imposition of retaliation are discussed in more detail in 
the next chapter.

Recalling the protection rules model, if the rules are protected by a prop-
erty rule, they should be supported by strict sanctions. Thus, it is reason-
able that a high level of protection requires strong back-up enforcement. 
Property rules require specific performance and failure to do so is punished 
severely. Interestingly, the suspension of concessions under the DSU and 
the countermeasures under the SCM Agreement are non-punitive measures. 
Thus, one may argue that retaliation seems to resemble measures under 
liability rules in the sense that it is not punitive and the violator party can 
voluntarily opt for suffering retaliation (efficient breach).

The WTO dispute settlement system, however, is not designed to accom-
modate efficient breach under liability rules. The DSU clearly states that the 
central objective of the WTO dispute settlement is to provide security and 
predictability to the multilateral trading system. Facilitating the theory of 
efficient breach in WTO dispute settlement would threaten the DSU’s stated 
objective.79 Moreover, WTO remedies do not accommodate expectation 
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damages, which are needed to facilitate efficient breach. As pointed out by 
Collins and Zimmermann, due to the absence of retroactive damages under 
the DSU and the inexactness of damages calculations which do not repre-
sent the accurate cost of violation (under-compensation), it is very likely that 
some breaches are not efficient at all.80 Finally, ‘equivalent’ and ‘appropriate’ 
standards in WTO dispute settlement are not intended to promote or facili-
tate efficient breach but to prevent an excessive amount of retaliation.

Pauwelyn eloquently argues that mere compensation and proportional 
countermeasures (seemingly weak back-up enforcement) are sufficient as 
back-up enforcement for a property rule. These formal sanctions, together 
with informal sanctions such as reputation and community costs, will 
provide sufficient incentive to comply with dispute settlement reports.81 
Zimmermann also rightly points out that the seemingly weak back-up 
enforcement, with its de facto toleration of temporary non-compliance, 
serves as a valuable systemic safety valve.82 The de facto toleration of tem-
porary non-compliance demonstrates an extra-contractual flexibility and 
constitutes an important systematic safety valve for scenarios where WTO 
Members find it impossible to comply with the DSB’s recommendations or 
rulings within the reasonable period of time.83

Members still have to deal with various complexities in enforcing WTO 
rulings, especially when the matter ruled on by the panel or the Appellate 
Body leads to high domestic political tension. In a situation where there is a 
high level of domestic political tension, a high level of enforcement  (punitive 
sanction) would escalate the risk of a Member opting out of the system. 
Therefore, the DSU designs the enforcement level in such a way as to keep 
Members within the WTO dispute settlement system. Hudec argues that 
WTO Members are repeat players in the game, as they may have roles both 
as complainants and respondents.84 Therefore, Hudec is of the view that:

The optimum legal system is not simply the strongest legal system. It is the legal 
system that will be most helpful in enforcing one’s trade agreement rights as com-
plainant, while at the same time preserving the desired degree of freedom to deal 
with adverse legal rulings against one’s own behaviour.85

In sum, WTO remedies closely resemble the remedial character of prop-
erty rules, where a violating state has an obligation to perform. Parties are 
allowed to negotiate interim and final solutions to the nullification and 
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impairment, and particularly for final solution the negotiation is intended 
to replace the obligation to perform.

III. THIRD QUEST: ARTICLE 22.6 ARBITRATORS’ STATEMENTS  
WITH REGARD TO THE PURPOSE OF RETALIATION

In most Article 22.6 arbitral proceedings, the arbitrators try to point 
out the purpose of retaliation. Their findings overall appear to be gradu-
ally changing and opening the door to other purposes that retaliation can 
pursue besides the purpose of inducing compliance. Pauwelyn explains 
that as with the historical evolution from GATT to the WTO, there has 
been an evolution in WTO case law on the purpose of retaliation where 
the arbitrators’  statements in the reports have also been less clear and 
made reference to multiple purposes.86 At first in EC—Bananas III (US)  
(Article 22.6—EC), the arbitrators stated that inducing compliance based 
on the ‘equivalent’ standard is the purpose of WTO suspensions.87 Later in 
US—FSC (Article 22.6—US) and Canada—Aircraft Credits and Guarantees 
(Article 22.6—Canada),88 the arbitrators provided rulings which amounted 
to  punitive sanctions. Afterwards in US—Byrd Amendment (Article 22.6—
US), the arbitrators ruled that the purpose of retaliation is not clear and 
might be to achieve some form of temporary compensation.89 In the most 
recent Article 22.6 dispute, US—COOL (Article 22.6—US), the arbitrators 
said nothing about the purpose of retaliation. This part examines the pur-
pose stated in the Article 22.6 arbitrators’ reports and shows these gradual 
changes in their decisions with respect to the purpose of retaliation.

A.  The Purpose of ‘Inducing Compliance’ with ‘Equivalent’  
Level Requirement

EC—Bananas III (Article 22.6—EC) was the first WTO Article 22.6 
 arbitration proceeding on suspension. It was the very first dispute in which 
the arbitrators made the statement regarding the purpose of retaliation.
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The arbitrators in EC—Bananas III (US) (Article 22.6—EC) confirmed 
that retaliation is a temporary measure pending full compliance by a default-
ing Member concerned.90 They further agreed with the United States that 
‘this temporary nature indicates that it is the purpose of countermeasures to 
induce compliance’.91 However, in the subsequent statement, the arbitrators 
set a limitation on the intended purpose by stating that it (the purpose of 
inducing compliance) does not mean that the DSB should grant the authori-
sation to suspend beyond what is equivalent.92 The arbitrators held the view 
that ‘there is nothing in Article 21.1 of the DSU, let alone in paragraphs 4 
and 7 of Article 22, that could be read as a justification for countermeasures 
of a punitive nature’.93

The arbitrators in EC—Bananas III (Ecuador) (Article 22.6—EC) 
similarly stated that ‘the object and purpose of Article 22 … is to induce 
compliance’.94 The purpose of inducing compliance was also confirmed 
subsequently in EC—Hormones (Article 22.6—EC) and later in US— 
Gambling (Article 22.6—US).95

There are several interesting points raised in EC—Bananas III (Article 
22.6—EC). First, the statement of the arbitrators regarding the purpose was 
an assertion; the arbitrators did not provide any further explanation or ref-
erence to the text of the WTO agreements.96 The arbitrators merely stated 
that they agreed with the United States that the temporary nature indicates 
that the purpose of countermeasures is to induce compliance.97

Secondly, the arbitrators set up a rather ambitious purpose yet pro-
vided limited support (equivalent rather than appropriate standard).98 The 
 arbitrators put a limitation on the retaliation instrument by stating that 



Third Quest 105

99 Brazil—Aircraft (Article 22.6—Brazil) (n 8) [3.44].
100 ibid [3.57]–[3.58].
101 ibid [3.60].
102 US—FSC (Article 22.6—US) (n 88) [5.62].
103 United States—Subsidies on Upland Cotton—Recourse to Arbitration by the United 

States under Article 22.6 of the DSU and Article 4.11 of the SCM Agreement (‘US—Upland 
Cotton (Article 22.6—US)’), Decision by the Arbitrator (31 August 2009) WT/DS267/ARB/1 
[4.91].

suspension cannot go beyond what is equivalent. Consequently, the stated 
purpose of the instrument seems to be limited by its own standard, and vice 
versa; the limited standard seems to not support the intended purpose of the 
instrument.

B.  The Purpose of ‘Inducing Compliance’ with ‘Appropriate’  
Level Requirement

The arbitrators provided the standard of ‘appropriate’ countermeasures in 
the retaliation disputes related to prohibited subsidies under the SCM Agree-
ment. Brazil—Aircraft (Article 22.6—Brazil) is the first retaliation  dispute 
under the DSU and the SCM Agreement. In this dispute, the  arbitrators 
concluded that ‘a countermeasure is “appropriate” inter alia if it effectively 
induces compliance’.99 The arbitrators went further by stating that the con-
cept of nullification or impairment is absent from Articles 3 and 4 of the 
SCM Agreement and that an ‘equivalent’ requirement would limit the effi-
cacy of the countermeasures.100 Therefore, the arbitrators decided that ‘an 
amount of countermeasures which corresponds to the total amount of the 
subsidy is “appropriate”’,101 even though such an amount goes beyond the 
‘equivalent’ trade effects caused by the violation.

The arbitrators in US—FSC (Article 22.6—US) also confirmed that the 
purpose of countermeasures is to induce compliance. However, the arbitra-
tors adopted a different approach to the arbitrators in Brazil—Aircraft in 
 determining the appropriateness and the level of countermeasures. The arbi-
trators in US—FSC went further by taking into consideration the gravity of the 
breach. The arbitrators considered that ‘in assessing the  “appropriateness” 
of such countermeasures—in light of the gravity of the breach –, a margin 
of appreciation is to be granted, due to the severity of the breach’.102 So in 
carrying out the ‘appropriateness’ test, the arbitrators considered not only 
the trade effects but also the gravity of the breach (the violation).

The arbitrators in US—Upland Cotton (Article 22.6—US) appeared to 
adopt the arbitrators’ approach in US—FSC (Article 22.6—US) by taking 
into account the unlawful character of export subsidies in assessing the ‘pro-
portionality’ and lack of ‘disproportion’ in the proposed  countermeasures.103 
The arbitrators concluded that ‘it is permissible that the assessment of the 
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overall trade impact on the complaining Member not be precise nor that the 
countermeasure should be directly equivalent to that impact’.104

In Canada—Aircraft Credits and Guarantees (Article 22.6—Canada), the 
arbitrators also recognised the purpose of inducing compliance. Moreover, 
due to Canada’s statement that it did not intend to withdraw its inconsistent 
measures, the arbitrators considered that it was appropriate to add another 
20 per cent of the amount of the subsidy to the total amount of the subsidy 
to force Canada to comply.105

Accordingly, while the arbitrators argued that their approach in assessing 
the appropriateness does not make the countermeasures punitive,106 we can 
observe that the arbitrators have provided tougher sanctions in the prohib-
ited subsidies disputes, and in Canada—Aircraft Credits and Guarantees 
(Article 22.6—Canada) the additional 20 per cent constitutes, or has the 
character of, a punitive sanction.

C. Inducing Compliance is ‘Not the Only Purpose’ Pursued by Retaliation

The arbitrators started to acknowledge that retaliation may have other pur-
poses in US—1916 Act (Article 22.6—US).107 Nonetheless, the arbitrators 
did not clarify or list these purposes, but confirmed the previous arbitrators’ 
statements that inducing compliance is the key purpose of retaliation.108

It was the arbitrators in US—Byrd Amendment (Article 22.6—US) who 
questioned the exclusivity of inducing compliance as the purpose of retalia-
tion. The arbitrators stated that:

Having regard to Articles 3.7 and 22.1 and 22.2 of the DSU as part of the context 
of Articles 22.4 and 22.7, we cannot exclude that inducing compliance is part 
of the objectives behind suspension of concessions or other obligations, but at 
most it can be only one of a number of purposes in authorizing the suspension 
of concessions or other obligations. By relying on ‘inducing compliance’ as the 
benchmark for the selection of the most appropriate approach we also run the 
risk of losing sight of the requirement of Article 22.4 that the level of suspension 
be equivalent to the level of nullification or impairment.109
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The arbitrators also explained the reason why the DSU does not explicitly 
state the purpose of retaliation. In their view, it is because ‘what may induce 
compliance is likely to vary in each case’.110 The arbitrators argued that ‘in 
some cases, even a very high amount of countermeasures may not achieve 
compliance, whereas in some others a limited amount may’.111 The arbitra-
tors noted that there are two implied purposes: first, suspension is intended 
to ‘induce compliance’, and secondly, it is only ‘a means of obtaining some 
form of temporary compensation’.112 So even though the arbitrators in this 
case were not convinced that inducing compliance is the only purpose of 
retaliation, the arbitrators left this problem unanswered by merely stating 
that the purpose of WTO retaliation is ‘not clear’ and that ‘a large part of 
the conceptual debate that took place in these proceedings could have been 
avoided if a clear “object and purpose” were identified’.113

Figure 5.1 demonstrates the arbitrators’ statements with respect to the 
purpose of retaliation.
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Figure 5.1:  Article 22.6 arbitrators’ statements with regard to the purpose of 
retaliation

IV. FOURTH QUEST: INTERPRETATION OF ARTICLE 22  
OF THE DSU IN ACCORDANCE WITH THE CUSTOMARY  

RULES OF INTERPRETATION TO CLARIFY  
THE PURPOSES OF WTO RETALIATION

Legal provisions in international agreements often lack clarity because the 
negotiators in a negotiation process try to produce a text that can reconcile 
their divergent positions at the international level and satisfy the demands of 
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their various domestic constituents at the national level.114 The negotiators 
of international agreements also could not have foreseen all political and 
economic changes, as well as possible disputes that might arise in the future. 
As a result, they may have deliberately used broad and ambiguous language 
in drafting the provisions.115 The rules of interpretation in accordance with 
the customary rules of international law play a significant role in clarifying 
ambiguities and filling the gaps in the WTO legal provisions.

A. The Customary Rules of Interpretation

In EC—Chicken Cuts (Thailand), the panel noted that:

The primary purpose of treaty interpretation is to identify the common intention 
of the parties and that the rule contained in Articles 31 and 32 of the Vienna Con-
vention have been developed to help assessing, in objective terms, what was or 
what could have been the common intention of the parties to a treaty.116

The customary rules of interpretation are mainly codified under Articles 31 
and 32 of the VCLT, but these two articles do not exhaust the customary 
rules of interpretation of international law.117

Article 31(1) of the VCLT provides that:

A treaty shall be interpreted in good faith in accordance with the ordinary mean-
ing to be given to the terms of the treaty in their context and in the light of its 
object and purpose.

While Article 31 sets up the primary rules of interpretation, Article 32 pro-
vides the supplementary means of interpretation such as the preparatory 
work of the treaty and the circumstances of treaty conclusion.

i. Good Faith

The good faith principle flows from the principle of pacta sunt servanda, 
which provides that every treaty must be performed in good faith.118  
It also correlates with the principle of ‘effective treaty interpretation’.119  
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The principle of ‘effective treaty interpretation’ entails ‘the duty … to read 
all applicable provisions of a treaty in a way that gives meaning to all of 
them, harmoniously’.120 Therefore, the good faith principle requires inter-
preters to read a treaty or its particular sections as a whole and in such a 
way that would not ‘result in reducing whole clauses or paragraphs of a 
treaty to redundancy or inutility’.121 The interpretation should also not lead 
to an outcome that is deliberately absurd or unreasonable. Accordingly, it 
should be conducted in a reasonable, honest and fair way.122

The WTO panels and the Appellate Body have applied, confirmed and 
made reference to the principle of good faith.123 For instance, the panel in 
US—Gambling considered good faith to be ‘a core principle of interpreta-
tion of the WTO Agreement’.124

ii. Ordinary Meaning

Article 31 of the VCLT requires the interpretation to be carried out in accord-
ance with the ordinary meaning that is given to the terms of the treaty. The 
ordinary meaning is the normal or true meaning of the terms ‘taking into 
account all the consequences which normally and reasonably flow from the 
text’.125 It is a textual approach to interpretation.126 If the parties do not 
intend such terms to have their ordinary meaning, Article 31(4) of the VCLT 
provides that special meanings shall be given to the term.

While an interpretation in accordance with the ordinary meaning can 
be established in various ways, it has mainly led to reference to dictionary 
 definitions.127 But, when having recourse to dictionary definitions, the context 
of the term is also significant because the dictionary may provide more than 
one meaning, which may displace or distract from the real meaning of a par-
ticular term.128 The Appellate Body in US—Gambling, for instance, stated 
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that ‘dictionaries, alone, are not necessarily capable of resolving complex 
questions of interpretation, as they typically aim to catalogue all meanings 
of words—be those meanings common or rare, universal or specialized’.129 
Thus, the reference to a dictionary meaning should also have regard to the 
context, and the object and purpose of a treaty.

iii. The Context, and the Object and Purpose of a Treaty

Article 31(2) of the VCLT states that the context comprises: (1) the text, pre-
amble and annexes; (2) any agreement and instrument made in connection 
with the conclusion of the treaty. Any subsequent agreement and practice 
regarding the interpretation of the treaty and relevant rules of international 
law should also be taken into account together with the context.130 The 
context requires the text of the treaty to be read as a whole, and not that 
paragraphs, articles, sections, chapters or parts be read separately.131

Article 31(1) of the VCLT also asserts that interpretation should be in 
accordance with the object and purpose of a treaty. Identifying the object 
and purpose is not a simple task. Sinclair argues that ‘most treaties have no 
single, undiluted object and purpose but a variety of differing and possibly 
conflicting objects and purposes’.132 The preamble is often utilised to solve 
this matter, because it normally stipulates the scope, background, object and 
purpose of a treaty. Thus, the preamble may contain both the context and 
the object and purpose of a treaty. The WTO panels and Appellate Body 
often refer to the preamble of various WTO agreements in the course of 
their interpretation.133

iv. Relevant Rules of International Law

Article 31(3)(c) of the VCLT provides that ‘any relevant rules of interna-
tional law applicable in relations between the parties’ shall also be taken 
into consideration in interpreting a treaty. This means that the customary 
international law of treaty rules of interpretation requires the interpreters to 
also take into account any relevant rules of international law.134
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The Appellate Body in US—Anti-Dumping and Countervailing Duties 
(China) noted that Article 31(3)(c) contains three elements. First, it refers 
to ‘rules of international law’; second, the rules must be relevant; and third, 
such rules must be ‘applicable in the relations between the parties’.135

According to the Appellate Body, the first element corresponds to the 
sources of international law in Article 38(1) of the Statue of the Interna-
tional Court of Justice including customary rules of international law and 
general principles of law.136 The panel in EC—Approval and Marketing 
of Biotech Products took a slightly different view with regard to the gen-
eral principles of law. They stated that ‘it may not appear self-evident that 
they can be considered as “rules of international law” within the meaning 
of Article 31(3)(c)’, however in their view, they are applicable because the 
Appellate Body in US—Shrimp made it clear that general principles of law 
should be taken into account in the interpretation of WTO provisions.137 
The Appellate Body in US—Shrimp, for instance, in interpreting the cha-
peau of Article XX, made a reference to the principle of good faith and the 
doctrine of abus de droit as general principles of international law.138

As regards the second element, the Appellate Body in US—Anti-Dumping  
and Countervailing Duties (China) stated that such rules, in order to be 
relevant, must concern the same subject matter as the treaty term being 
 interpreted.139 With regard to the third element, the Appellate Body observed 
that certain provisions in the ILC Draft Articles are not binding by virtue of 
being part of an international treaty, but they are applicable insofar as they 
reflect customary international law or general principles of law.140

Additionally, the Appellate Body in EC and certain member states—Larger 
Civil Aircraft admitted that the term ‘the parties’ in Article 31(3)(c) has been 
the subject of academic debate in recent years and that there has not yet been 
a statement by the Appellate Body as to whether the term ‘the parties’ refers 
to all WTO Members or the parties to the dispute.141 However, the Appel-
late Body noted that ‘an interpretation of “the parties” should be guided by 
the Appellate Body’s statement that “the purpose of treaty interpretation is 
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to establish the common intention of the parties to the treaty”’, which means 
that caution must be exercised when making a reference to an international 
agreement to which not all WTO Members are a party.142

v. Supplementary Means of Interpretation

Article 32 of the VCLT states that recourse to supplementary means of 
interpretation is permitted either ‘to confirm the meaning resulting from the 
application of Article 31’ or when the interpretation under Article 31 ‘leaves 
the meaning ambiguous or obscure’ or ‘leads to a result which is manifestly 
absurd or unreasonable’. Accordingly, recourse to supplementary means of 
interpretation is not mandatory.143 Even though Article 32 stipulates that 
supplementary means includes the preparatory work of the treaty and the 
circumstances of its conclusion, it does not define those supplementary 
materials exhaustively.144 In a number of cases, panels and the Appellate 
Body have utilised several documents from various negotiating rounds to 
confirm the meaning from the application of Article 31.145

B.  Interpretation of Article 22 of the DSU in Accordance  
with the Customary Rules of Interpretation

It has been recognised that the WTO respects and takes into account general 
international law.146 The Appellate Body in US—Gasoline acknowledged 
that the WTO Agreement ‘is not to be read in clinical isolation from public  
international law’.147 Thus, the rules of the multilateral trading  system should 
be read in harmony with the principles of international law.148  Article 3.2 
of the DSU in particular confirms the applicability of the  customary rules 
of treaty interpretation of public international law. The panel in Korea— 
Procurement highlighted the importance of treaty interpretation rules 
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 regulated by customary international law as an interpretative tool to clarify 
the meaning of WTO treaty provisions provided that WTO treaty agree-
ments do not ‘contract out’ from it.149

i. Contracted In: The Customary Rules of Interpretation

Although not all WTO Members signed and ratified the VCLT,150 the rules 
of interpretation apply for two reasons. First, the rules of interpretation 
provided in Articles 31 and 32 of the VCLT retain the status of customary 
international law, and secondly, Article 3.2 of the DSU confirms the refer-
ence to the customary rules of interpretation of international law to clarify 
the existing provisions of WTO agreements.

Panels and the Appellate Body in a number of cases have confirmed the 
customary status of treaty interpretation stipulated in Articles 31 and 32 
of the VCLT. For instance, the Appellate Body in US—Gasoline provided 
that Article 31(1) ‘had attained the status of a rule of customary or general 
international law’.151 The Appellate Body in Japan—Alcoholic Beverages II 
confirmed that Article 32 ‘has also attained the same status’.152 Panels and 
the Appellate Body have also deliberately engaged with how to apply these 
rules of interpretation in the appropriate way.153 For instance, the Appellate 
Body in India—Patents (US) stated that the principles of treaty interpreta-
tion ‘neither require nor condone the imputation into a treaty of words 
that are not there or the importation into a treaty of concepts that were not 
intended’.154 Therefore, interpretation is not about creating new rules but 
merely about providing meaning to rules of law. Consequently, interpreta-
tions contra legem are not permitted.155

ii.  The Multiple Purposes Identified from the Text of  
Article 22 of the DSU

Article 31(1) of the VCLT requires the interpretation to be carried out in 
accordance with the ordinary meaning. The ordinary meaning is the  normal 
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or true meaning of the terms ‘taking into account all the  consequences which 
normally and reasonably flow from the text’.156 It is a textual approach 
to interpretation and can be established by the reference to dictionary 
definitions.157

As observed by the panel in Japan—Alcoholic Beverages II, the wording 
of the treaty is the starting point for an interpretation of an international 
treaty.158 There are several portions of the wording of Article 22 that may 
indicate the purpose of retaliation. They are ‘temporary’, ‘equivalent to’ and 
‘a mutually satisfactory solution’.

The Concise Oxford English Dictionary suggests the meaning of the 
 following words respectively as:159

 — temporary—lasting for only a limited period;
 — equivalent to—having the same or a similar effect as;160

 — mutual—experienced or done by each of two or more parties towards 
the other or others;

 — satisfactory—fulfilling expectations or needs or acceptable; and 
 — solution—a means of solving a problem.

The reference to a dictionary meaning is simply inadequate. As Ortino put 
it: ‘the “raw text” is only one piece of the puzzle’.161 The meaning should 
also have regard to the context, and the object and purpose of a treaty.

iii.  Multiple Purposes Carried Out in the Context of  
Article 22 of the DSU

The panel in Japan—Alcoholic Beverages II stated that the wording should 
be interpreted in its context and in the light of the object and the purpose of 
the treaty as a whole.162 Thus, this part attempts to interpret the pieces of 
wording ‘temporary’, ‘equivalent to’ and ‘a mutually satisfactory solution’ 
in the context of Article 22 of the DSU.
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a.  The Suspension Shall Be ‘Temporary’ Under Articles 22.1 and  
22.8 of the DSU

There are two paragraphs under Article 22 of the DSU that refer to the 
temporary nature of retaliation. First, paragraph 1 as the general provi-
sion provides that both compensation and the suspension of concessions or 
other obligations (retaliation) are temporary measures. Secondly, paragraph 
8 particularly states that the suspension of concessions shall be temporary.

The United States in EC—Bananas III (US) (Article 22.6—EC) stated 
that the temporary nature indicates that the purpose of retaliation/ 
countermeasures is to induce compliance. The US statement was confirmed 
subsequently by the arbitrators.163 Article 22.1 adds another sentence that 
also specifies the temporary nature of retaliation: ‘neither compensation nor 
the suspension of concessions or other obligations is preferred to full imple-
mentation of a recommendation’.164 This sentence clearly establishes a connec-
tion between the temporary nature of retaliation and pending compliance.165  
As demonstrated by Jackson, the temporary nature of suspension of conces-
sions indicates that the DSU has a strong preference for compliance and that 
retaliation is an alternative measure applied until compliance occurs.166

b.  The Level of the Suspension Shall Be ‘Equivalent to’ the Level of the 
Nullification or Impairment Under Article 22.4 of the DSU

When non-compliance occurs, the goal of inducing compliance may lead to 
a call for equipping WTO retaliation with a tougher sanction. However, the 
arbitrators in EC—Bananas III (US) (Article 22.6—EU) and US—1916 Act 
(Article 22.6—US) emphasised that the concept ‘equivalent to’ embodied 
in Article 22.4 of the DSU means that retaliation cannot be imposed in a 
punitive manner.167

The arbitrators in US—Byrd Amendment (Article 22.6—US) expressed 
a concern that by merely relying on ‘inducing compliance’ as the bench-
mark for the selection of the most appropriate approach, they could run the 
risk of losing sight of the ‘equivalent to’ requirement under Article 22.4.168 
A non-punitive standard derived from the wording ‘equivalent to’ under 
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 Article 22.4 indicates retaliation has more of a compensatory than a punitive 
nature.169 Being merely compensatory in nature, Article 22.4 acknowledges 
another competing purpose of retaliation, that is to restore the balance of 
concessions resulting from the continuation of a non-compliance measure, 
or, in short, the purpose of rebalancing.

1.  ‘Equivalent to’ Standard in Relation to the ‘Appropriate’ Standard 
Under the SCM Agreement

The terms ‘equivalent to’ and ‘appropriate’ should not be treated as exces-
sively distinctive. The word ‘equivalent to’ refers to the basic character of 
trade concessions that is reciprocal. The term ‘appropriate’ refers to the 
character of export subsidies and it also differentiates between prohibited 
and actionable subsidies. Export subsidies are prohibited regardless of 
the adverse effects described in Article 5 of the SCM Agreement, whereas 
domestic subsidies require the existence of the adverse effects to be action-
able. Since domestic subsidies are only illegal to the extent they cause those 
stated adverse effects, the adverse effect should be regarded as the upper 
limit on countermeasures.170 Thus, the countermeasures should be com-
mensurate with the degree and nature of the adverse effects.171 In contrast, 
prohibited subsidies are illegal regardless of the existence of the adverse 
effects. In the absence of adverse effects as a ceiling, the countermeasures 
should be appropriate.

Most of the arbitrators in Article 22.6 disputes took into account  
footnote 9 in the context of interpreting the term ‘appropriate’ countermeas-
ures in Article 4.10 of the SCM Agreement.172 The Arbitrators in US—FSC 
(Article 22.6—US), for example, noted that ‘these two elements are part 
of a single assessment and that the meaning of the expression “appropri-
ate countermeasures” should result from a combined examination of these 
terms of the text in light of its footnote’.173 The arbitrators pointed out that 
 footnote 9 confirms that such a flexibility provided by the notion of ‘appro-
priate countermeasures’ is not unbounded.174 The arbitrators in US—Upland 
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 Cotton (Article 22.6—US) were of the view that the formulation of footnote 
9 serves to guard against an interpretation of the words ‘appropriate coun-
termeasures’ that would allow measures that are disproportionate. So in their 
view the proportionality requirement is intended to be a protection against 
 excessive countermeasures.175 Additionally, the terms ‘appropriate counter-
measures’ as contained in Article 4.10 of the SCM Agreement are understood 
to have a similar meaning in Article 4.11 of the SCM Agreement.176

The ILC Draft Articles also provide the benchmark of proportionality. 
Article 51 of the ILC Draft Articles states that ‘Countermeasures must be 
commensurate with the injury suffered, taking into account the gravity of 
the internationally wrongful act and its harmful effects on the injured party’. 
The commentary to Article 51 further explains that:

[A] clearly disproportionate measure may well be judged not to have been 
 necessary to induce the responsible State to comply with its obligations but to 
have had a punitive aim and to fall outside the purpose of countermeasures 
 enunciated in article 49.177

This means that countermeasures are not proportional if they are aimed to be 
punitive. So, the ‘appropriate’ countermeasures might fall within the ‘equiv-
alent’ level or go beyond that.178 Nonetheless, ‘appropriateness’ has the 
upper ceiling that is the non-punitive level (non-excessive countermeasures).

c.  The Suspension Shall Only Be Applied Until … the Violator Member 
Provides a Solution to the Nullification or ‘a Mutually Satisfactory 
Solution’ Is Reached Under Article 22.8 of the DSU

Article 22.8 provides three situations in which retaliatory measures have to 
be terminated. They are: the removal of the inconsistent measure, a solution 
to the nullification or impairment provided, or a mutually satisfactory solu-
tion reached. Article 22.8 demonstrates not only when retaliatory measures 
have to be terminated, but also what retaliation can achieve in the end. Put 
differently, Article 22.8 also reflects the goal that retaliation intends to pur-
sue. The article also shows the connection between the temporary nature 
of retaliation and the goal of achieving an amicable settlement either by 
providing a solution to the nullification or by reaching a mutually agreed 
solution.

The removal of the inconsistent measure clearly supports the purpose 
of inducing compliance. Nonetheless, Article 22.8 provides not only the 
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wording ‘removal of inconsistent measure’, but also stipulates other goals 
that retaliation can achieve that are an amicable solution or settlement to 
a dispute. An amicable solution is a form of settlement provided for in the 
DSU179 and therefore it is an integral part of the WTO dispute settlement 
system.

In sum, the wording and the context indicate a number of purposes 
that retaliation can serve. The arbitrators in US—Byrd Amendment  
(Article 22.6—US) reached a similar conclusion when they questioned 
whether inducing compliance was the only objective pursued by the DSU. 
The arbitrators stated that ‘we are not persuaded that the object purpose of 
suspension of concessions or other obligations pursuant to Article 22 would 
be exclusively to induce compliance’.

iv.  Multiple Purposes in the Light of the Object and Purpose  
of WTO Dispute Settlement

The Appellate Body in EC—Chicken Cuts stated that the term ‘its object 
and purpose’ in Article 31(1) of the VCLT demonstrates that ‘the start-
ing point for ascertaining “object and purpose” is the treaty itself, in its 
entirety’.180 However, the Appellate Body also believed that Article 31(1) 
does not exclude consideration of the ‘object and purpose of particular 
treaty terms, if doing so assists the interpreter in determining the treaty’s 
object and purpose on the whole’.181 To identify the object and purpose is 
not a simple task. Sinclair notes that ‘most treaties have no single, undiluted 
object and purpose but a variety of differing and possibly conflicting objects 
and purposes’.182 Thus, the preamble is often utilised to discern this matter, 
because it normally stipulates the scope, background, object and purpose of 
a treaty.183

The third recital of the preamble to the WTO Agreement highlights the 
phrase ‘reciprocal and mutually advantageous arrangements’. The Appellate 
Body in EC—Computer Equipment emphasised that ‘The security and pre-
dictability of “the reciprocal and mutually advantageous arrangements …”  
is an object and purpose of the WTO Agreement, generally, as well as of 
the GATT 1994’.184 Moreover, the Appellate Body in Japan—Alcoholic  
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Beverages II provided that the ‘security and predictability’ sought in the mul-
tilateral trading system by the Members will be achieved through the estab-
lishment of the dispute settlement system.185

In light of the above, one can conclude that providing security and pre-
dictability to the multilateral trading system is the object and purpose 
of the WTO Agreement as well as the central objective of WTO dispute 
 settlement.186 Moreover, in protecting ‘security and predictability’ first the 
object and purpose of the dispute settlement is to settle disputes through 
multilateral processes.187 Secondly, the aim of the dispute settlement mecha-
nism is to secure a positive solution to a dispute.188 According to Shlomo-
Agon and Shany, they are intermediate goals to sustain the central goal of 
dispute settlement: providing security and predictability.189

a.  Security and Predictability: Settlement of Disputes Through  
Multilateral Procedures and Not Through Unilateral Action

The panel in US—Section 301 Trade Act held that Article 23.1 of the DSU 
prescribes ‘a general duty of a dual nature’.190 It imposes a duty on all Mem-
bers to use the multilateral process set out in the DSU when they seek to 
redress a WTO inconsistency, and because of that, recourse to any other 
system, in particular a system of unilateral enforcement, is excluded.191 
Having recourse to the DSU also requires Members to ‘abide by’ rules and 
procedures set out in the DSU.192

The prohibition on taking unilateral action is also applied to the impo-
sition of retaliatory measures.193 Although, the suspension of concessions 
under Article 22 is a Member-to-Member action, a WTO Member is pro-
hibited from imposing retaliation without a relevant DSB authorisation.194

Thus, regardless of their intended purpose(s), retaliatory measures should 
not be imposed contrary to the object and purpose of the WTO dispute set-
tlement system. An injured state cannot retaliate unilaterally even though 
its retaliatory measures are intended to force the violator state to bring its 
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inconsistent measures into conformity. Put differently, whatever purposes 
WTO retaliation intends to achieve, such purposes should not transform 
retaliation into an arbitrary measure.

b. Security and Predictability: Peaceful Means of Dispute Settlement

Articles 3.2, 3.3 and 3.7 of the DSU tell us that the WTO dispute settlement 
system serves at least three functions to protect security and predictability. 
First is an adjudication function, which is ‘to preserve the rights and obliga-
tions of Members under the covered agreements’ and ‘to clarify the existing 
provisions’. Second is a rebalancing function to maintain the proper balance 
between the rights and obligations of Members. Third is a settlement func-
tion to ‘secure a positive solution to a dispute’.

The multiple functions of WTO dispute settlement provide retaliation 
with the possibility to pursue more than one goal. This also explains why 
Article 22.8 provides several situations in which retaliation could be ter-
minated. Article 22.8 sustains the adjudication and settlement functions of 
WTO dispute settlement. The wording of ‘measure found to be inconsistent 
with a covered agreement has been removed’ maintains the adjudication 
function whereas ‘a solution to the nullification’ and ‘a mutually satisfac-
tory solution’ support the settlement function.

The rebalancing function reflects the basic framework of the WTO as a 
reciprocity-based system. Thus, one of the goals of dispute settlement is to 
maintain the balance of concessions and benefits and to restore it when a 
Member upsets it. Retaliation as an integral part of the dispute settlement 
system upholds this goal, as reflected in Article 22.4 of the DSU.

Above all, the three functions embedded in the WTO dispute settlement 
system reflect the intention of Members to resolve their disputes through 
peaceful means.

v.  The Assessment of Remedies Provisions Under the ITO Charter, the 
GATT 1947 and the Uruguay Round Draft Texts as Supplementary 
Means of Interpretation

Supplementary means of interpretation under Article 32 of the VCLT have 
been employed in fewer WTO cases than Article 31. The panels and Appel-
late Body in several cases referred to negotiating history, custom classification 
practice, and working documents of the GATT Secretariat as supplementary 
means of interpretation.195 Article 32 of the VCLT states that recourse to 
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supplementary means of interpretation is permitted either ‘to confirm the 
meaning resulting from the application of Article 31’ or when the inter-
pretation under Article 31 ‘leaves the meaning ambiguous or obscure’ or 
‘leads to a result which is manifestly absurd or unreasonable’. Accordingly, 
recourse to supplementary means of interpretation is not mandatory.196 It is 
not the intention of this book to enter into the debate about the importance 
of resorting to supplementary means of interpretation. The assessment of 
the remedies provisions under the International Trade Organization (ITO) 
Charter, the GATT 1947 and the Uruguay Round Draft Texts aims to con-
firm the meaning of interpretation of Article 22 of the DSU in accordance 
with Article 31 of the VCLT (text, context, object and purpose), which have 
been discussed earlier.

a.  ‘Appropriate and Compensatory’ Remedy Provision Under  
the ITO Charter

The significant work on the ITO remedy provisions was started in the 
 Second Session of the Preparatory Committee of the United Nations Con-
ference on Trade and Development (UNCTAD).197 As regards the suspen-
sion of obligations, the drafting subcommittee on Chapter VIII dealt with 
the issue on whether suspension was to serve as a sanction or compensation 
for the injury suffered.198 While in the subcommittee’s ninth meeting some 
delegations suggested that both sanction and compensation for nullifica-
tion or impairment of the benefit be included,199 the Report submitted by 
the Working Party concerning Articles 89 and 90 of Chapter VIII provided 
the text ‘to the extent and upon such conditions as it considers appropriate 
and compensatory, having regard to the benefit which has been nullified 
or impaired’.200 Interpretative notes of the text proposed by the Working 
Party explained that ‘appropriate’ should be read to provide a relief within 
the limits of compensation.201 Subsequently in the Reports of the Havana 
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Conference, the Committee described more clearly the nature of suspension 
of obligations by stating that ‘the text provides that the nature of the relief 
to be granted is compensatory and not punitive’.202

In his assessment of the ITO preparatory work, Hudec makes an inter-
esting point that although the Working Party agreed that the remedy 
should be ‘appropriate and compensatory’, these words were not included 
in the Charter itself. Nevertheless, the Working Party preferred to state it 
in the form of an ambiguous text plus interpretative note.203 In Hudec’s 
view, the reason behind this drafting decision was to strike a balance 
between two issues: ‘a duty to adhere to the rules’ and ‘a duty to pay for 
damage done’ (limitation to the sanction).204 Hudec notes that the drafts-
men encountered the difficult problem that on the one hand they wanted 
the ITO legal obligations to be treated and enforced effectively, but on the 
other hand they were unwilling to endorse punitive sanction remedies due 
to the fact that governments would not accept the notion of being pun-
ished by an international authority.205

b. ‘Appropriate’ Remedy Provision Under the General Agreement

The ITO Charter contained detailed rules for third-party adjudication 
of international trade disputes, including the possibility of appeal to the 
 Plenary Conference and a right to seek an advisory opinion from the 
ICJ.206 The ITO was stillborn because it failed to win the approval of 
the US  Congress. As an agreement that was intended to apply provision-
ally, the GATT only incorporated two provisions from the Charter: ‘con-
sultations’ under Article XXII and ‘nullification or impairment’ under  
Article XXIII. As regards the  suspension-of-concessions provision, the ITO 
Charter  provided suspension of concessions or other obligations should be 
‘appropriate and  compensatory’ to the benefit which has been nullified or 
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impaired, while the General Agreement only specified the term ‘appropriate’.207  
Neither the GATT nor the ITO Charter provided the terms ‘retaliation’ 
or  ‘sanction’.208 What does ‘appropriate’ mean? The US—Suspension of 
 Obligations dispute was only one case in the GATT dispute settlement 
where the ‘appropriate’ standard was observed. The Working Party in this 
case was instructed by contracting parties to investigate the appropriate-
ness of the measure which the Netherlands government proposed to take. It 
provided that the level of suspension was determined ‘having regard to its 
equivalence to the impairment suffered by the Netherlands as a result of the 
United States restrictions’.209

c.  From ‘Appropriate’ to ‘Equivalent’: The Uruguay Round  
Negotiations Draft Texts

During the dispute settlement negotiations in the Uruguay Round, the nego-
tiating parties discussed a number of proposals to improve and strengthen 
the GATT dispute settlement rules and procedures. These proposals included 
the standard of retaliation and the political commitment to restraint use of 
unilateral measures.

There were three pieces of wording concerning the standards of retali-
ation proposed in the 1990 Draft text on Dispute Settlement. They were 
‘commensurate to the damage suffered’, ‘substantially equivalent’ and 
‘appropriate in the circumstances’.210 Neither the 1990 Draft Text nor the 
Brussels Draft Text211 stipulated the wording ‘equivalent to the level of the 
nullification or impairment’. The ‘equivalent to’ standard was proposed 
later on in the Dunkel Draft Text.212 Interestingly, the negotiators agreed 
to the ‘equivalent to’ standard instead of the standards proposed in the 
1990 Draft Text.213 The choice of ‘equivalent to’ standard may be viewed 
as a compromise between divergent positions, since the Dunkel Draft Text 
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also proposed a binding dispute settlement system, an automatic authorisa-
tion to retaliate and cross-retaliation. As noted by Sebastian, parties that 
were not content with particular obligations may have sought to limit the 
enforceability of these obligations.214

During the Uruguay Round negotiations, the negotiating parties also pro-
posed a commitment to refrain from unilateral measures. For instance, a 
number of delegations during the Negotiating Group meeting in September 
1989 highlighted that with regard to the issue of retaliatory measures, ‘no 
contracting party should have the right to use unilateral measures to pre-
serve what it believe to be its rights under the General Agreement’.215 This 
concern was primarily addressed to the United States and its Section 301.216 
The commitment to refrain from unilateral action was eventually reflected 
in Article 23 of the DSU.

After all, it can be concluded that none of the provisions in the ITO Char-
ter, the GATT 1947 and the Uruguay Round Draft Texts provide a punitive 
punishment for non-compliance. Non-punitive sanctions demonstrate that 
the aim of retaliation either in the ITO or the GATT or the WTO is by no 
means to punish the violator Member. The notions of settlement of disputes 
through a positive settlement and non-punitive sanctions appear to suggest 
another goal of WTO retaliation: the inducement of an amicable settlement.

SUMMARY

This chapter has conducted legal quests to search the purpose of retaliation. 
The first two quests were performed by looking at the remedy rules in the 
disciplines outside WTO law, namely international law and private contract 
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law. The last two quests were conducted by evaluating the DSU and WTO 
arbitrators’ decisions.

First, the quest was focused on the reference to the remedies of public 
international law made by the arbitrators in Brazil—Aircraft. It provided 
that by merely referring to the purpose of countermeasures under public 
international law, only because both the SCM Agreement and the ILC Draft 
Articles provide the same term ‘countermeasures’, without further explana-
tion as to whether or not this is relevant, the arbitrators indirectly applied 
the concept of something that the WTO has contracted out. Secondly, the 
search was done by looking at contract remedies from a law and econom-
ics perspective. It found that WTO remedies are similar to the remedial 
character of property rules. Parties have an obligation to perform but are 
allowed to negotiate mutual solutions to the nullification. The negotiation 
is intended to replace the obligation to perform.

Thirdly, the search was done by conducting an assessment of Article 22.6 
arbitrators’ statements concerning the purpose of retaliation. The evalu-
ation found that the arbitrators’ statements in Article 22.6 arbitral pro-
ceedings were changed gradually and seemed to offer a space for multiple 
purposes. Finally, the quest was conducted by interpreting Article 22 of the 
DSU in accordance with the general rules of interpretation. The interpreta-
tion of Article 22 undertaken in this chapter demonstrates that there are 
several parts of the wording of Article 22 of the DSU that indicate the pur-
poses of retaliation. Put differently, Article 22 indicates multiple purposes 
that retaliation can pursue, and they are: inducing compliance, rebalancing, 
and reaching a mutually satisfactory solution. To sum up, this chapter’s key 
conclusion is: retaliation can have more than one purpose.
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6

Retaliation to Induce an Amicable 
Settlement as Another Competing 
Purpose and the Effectiveness of 

WTO Retaliation

The aim of the dispute settlement mechanism is to secure a positive solution  
to a dispute.1

OVERVIEW

WTO DISPUTE SETTLEMENT is the central pillar of the multi-
lateral trading system in providing security and predictability.2 
The system offers a numbers of ways to settle a dispute once a 

complaint has been submitted: (i) parties to a dispute can find a mutual 
solution during the stage of bilateral consultations; (ii) during adjudication, 
the parties can cease their dispute or implement panel/AB reports;3 (iii) at 
non-implementation stage, parties to a dispute can reach an amicable solu-
tion or settlement.4

An amicable settlement is a common instrument in WTO dispute settle-
ment used by parties to a dispute to resolve their problem. It offers a num-
ber of significant benefits to the disputing parties. It provides privacy and 
confidentiality for the parties when they negotiate their settlement. It devel-
ops an amicable environment where parties can negotiate more smoothly, 
efficiently and in a corporative manner. It also provides flexibility, which is 
often needed to resolve problematic and high-political-cost disputes. Thus, 
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when compliance seems not to be feasible at the non-implementation level, 
the imposition of retaliation can be intended to achieve the purpose of 
inducing a mutually agreed solution.

Retaliatory measures imposed by the United States in EC—Hormones, 
for example, would be terminated not because the European Communi-
ties removed its inconsistent measure (ban on hormone-treated beef), but 
because both states reached and agreed upon a mutually satisfactory set-
tlement. In other words, retaliation imposed by the United States has not 
induced the withdrawal of the inconsistent measure (compliance) but a 
mutually agreeable solution (MAS).

The practical issue is that the contents of settlements reached by parties 
to the dispute at the non-implementation level such as in EC—Hormones, 
US—Upland Cotton and US—Clove Cigarettes are often considered dis-
turbing.5 The settlements reached in Hormones, Upland Cotton and Clove 
Cigarettes allow the defaulting parties (the United States and European 
Union) to maintain their offending practices and buy out their WTO com-
pliance obligations by offering monetary or other forms of settlement.

This chapter first evaluates the amicable solution in the framework of 
WTO dispute settlement, including the purpose of inducing an amicable 
settlement as another competing purpose of retaliation, and subsequently it 
discusses the effectiveness of retaliation in light of its purposes and the way 
forward.

I. AMICABLE SETTLEMENTS IN THE MULTILATERAL  
TRADING SYSTEM

Article 3.7 of the DSU recognises that a ‘solution mutually acceptable to the 
parties to a dispute and consistent with the covered agreements is clearly to 
be preferred’. The preference is materialised in practice. As at March 2015, 
around 24 per cent of all WTO complaints have been mutually agreed and 
notified to the DSB pursuant to Article 3.6 of the DSU.6 But, if we also take 
into account the disputes that have been resolved bilaterally but where the 
outcomes have not yet been notified, the percentage of amicable settlements 
in WTO dispute settlement is higher.7

www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm
www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm
www.wto.org/english/res_e/booksp_e/anrep_e/anrep10_e.pdf, 82
www.wto.org/english/res_e/booksp_e/anrep_e/anrep10_e.pdf, 82
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8 Japanese Measures on Imports of Leather, GATT Panel Report (adopted 6 November 
1979) L/4789—26S/320.

9 GATT, Understanding regarding Notification, Consultation, Dispute Settlement and Sur-
veillance, L/4907, 28 November 1979.

10 The Decision of 12 April of 1989 on Improvements to the GATT Dispute Settlement 
Rules and Procedures, BISD36S/61, 12 April 1989, Paragraphs A and B.

11 Trade Negotiations Committee, Draft Final Act Embodying the Results of the Uruguay 
Round of Multilateral Trade Negotiations, MTN.TNC/W/FA, 20 December 1991, S.2–3.

Before discussing the DSU provisions regarding amicable settlement, the 
rules and practice of amicable settlements in the GATT will be considered.

A.  A Brief Historical Context of Amicable Settlements in the GATT 
Practice

The GATT dispute settlement system was based on Articles XXII and XXIII. 
Article XXII in particular provides a rule requesting contracting parties to 
seek a satisfactory solution through consultation. There were a number of 
GATT disputes that were terminated with MAS. For example, the United 
States and Japan settled their dispute with MAS in Japanese Measures on 
Imports of Leather.8

During the Tokyo Round negotiations, the contracting parties adopted 
the 1979 GATT Understanding Regarding Notification, Consultation, Dis-
pute Settlement and Surveillance as part of the codification of GATT’s dis-
pute settlement practice.9 Annex 4 of the Document states that ‘The aim of 
the CONTRACTING PARTIES has been always been to secure a positive 
solution to a dispute. A solution mutually acceptable to the parties to a 
dispute is clearly to be preferred’. The DSU’s Article 3.7, undeniably, has 
reflected this passage. Annex 4 of the 1979 GATT Understanding, however, 
does not include the term ‘consistent with the covered agreements’. It was 
during the Uruguay Round that the elements to balance contractual free-
dom of parties to a dispute and protection of collective interests were put 
in place. The 1989 Improvements to the GATT Dispute Settlement Rules 
and Procedures introduced two paragraphs requiring ‘conformity with the 
GATT’ and mandatory ‘notification’.10 These two requirements appeared 
subsequently in Articles 1.7 and 1.6 of the DSU Draft.11

B. Amicable Settlement in WTO Dispute Settlement

Several provisions of the DSU explicitly make reference to amicable settle-
ments. Article 1.1 of the DSU clearly states that the DSU applies to con-
sultations and the settlement of disputes between Members. Articles 3.5 of 
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12 W Alschner, ‘Amicable Settlements of WTO Disputes: Bilateral Solutions in a Multilateral 
System’ (2014) 13 World Trade Review 66, 68.

13 European Communities—Regime for the Importation, Sale and Distribution of 
Bananas—Second Recourse to Article 21.5 of the DSU by Ecuador (‘EC—Bananas III (Article 
21.5—Ecuador II) (AB)’), Appellate Body Report (adopted 11 December 2008) WT/DS27/AB/
RW2/ECU [214].

14 A Alvarez-Jiménez, ‘Mutually Agreed Solutions under the WTO Dispute Settlement 
Understanding: An Analytical Framework after the Softwood Lumber Arbitration’ (2011) 10 
World Trade Review 343, 348.

15 India—Measures Affecting the Automotive Sector, Panel Report (adopted 5 April 2002) 
WT/DS146/R, WT/DS175/R, [7.113].

16 ibid [7.05].
17 ibid [7.115].
18 ibid. See also, India—Quantitative Restriction on Imports of Agricultural, Textile and 

Industrial Products—Notification of Mutually Agreed Solution, WT/DS90/2/Add.1; WT/

the DSU provides that all solutions must be consistent with WTO covered 
agreements and must not nullify or impair benefits accruing to any Member 
under the WTO agreements. Despite these references, there is no definition 
of MAS in the DSU. In practice, the notion ‘mutually agreed’ is often under-
stood as ‘consensual’ outcomes reached by the parties to a dispute;12 and 
‘solution’ amounts to a ‘final settlement/agreement’. In EC—Bananas III 
(Article 21.5—Ecuador II), the panel and the Appellate Body viewed solu-
tions in the Bananas Understanding as ‘a series of steps which were intended 
as a precursor to the possible conclusion of a final settlement agreement’.13 
Thus, they considered that the Bananas Understanding was not MAS.

The DSU is silent on the legal status of MAS and their enforcement in sub-
sequent dispute proceedings.14 This was an issue encountered by the panel 
in India—Autos when assessing the legal effects of MAS. The panel stated 
that ‘the status of mutually agreed solutions under the DSU and their impact 
in subsequent dispute settlement proceedings is not expressly indicated in 
the DSU and has not been previously addressed in WTO dispute settle-
ment proceedings’.15 In this case, India argued that a MAS concluded with 
the European Communities to settle their dispute over India’s quantitative 
restrictions barred the European Communities from bringing this dispute to 
the panel.16 The panel took the view that:

Without clear guidance in the DSU, this question raised an important systemic 
issue. On the one hand … the right for any WTO Member to bring a dispute to the 
DSB is one of the fundamental tenets of the DSU… On the other hand … it could 
not be lightly assumed that those drafters intended mutually agreed solutions, 
expressly promoted by the DSU, to have no meaningful legal effect in subsequent 
proceedings.17

The panel subsequently noted that this issue should be assessed on a case-by-
case basis as there may be significant differences between provisions of MAS 
from case to case.18 The panel did not find that the terms of MAS concluded 
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DS91/2/Add.1; WT/DS92/2/Add.1; WT/DS93/2/Add.1; WT/DS94/2/Add.1; WT/DS96/2/
Add.1, 14 January 1999.

19 ibid [7.113].
20 ibid [7.134].
21 DSU, Art 3.6.
22 WTO, ‘Chronological List of Disputes Cases’ (n 6).
23 European Communities—Regime for the Importation, Sale and Distribution of 

Bananas—Notification of Mutually Agreed Solution, WT/DS27/58, 2 July 2001.
24 European Communities—Regime for the Importation, Sale and Distribution of Bananas, 

Communication from the United States, WT/DS27/59, 2 July 2001; European Communities—
Regime for the Importation, Sale and Distribution of Bananas—Understanding on Bananas 
between Ecuador and the EC, WT/DS27/60, G/C/W/274, 9 July 2001.

in the earlier dispute covered the issues or measures brought in the newer 
dispute,19 and concluded that the terms of MAS do not preclude them from 
examining the matter brought to them, but this finding is without prejudice 
to ‘the legal question as to whether a notified mutually agreed solution can 
ever operate as a bar to a panel’s express mandate from the DSB’.20

Moreover, while the DSU does not define MAS, it highlights ‘multilat-
eral’ procedural and substantive obligations for a solution to be qualified 
as MAS. They are notification and conformity with WTO law, which are 
stipulated in Articles 3.6 and 3.7 of the DSU.

i. Notification Obligation of MAS

Article 3.6 of the DSU regulates the obligation for parties to a dispute to 
notify the DSB and any relevant Councils or Committees when a mutually 
agreed solution has been reached. Alschner points out that such an obliga-
tion gives the opportunity to the third party or other Members who are not 
involved in the dispute to raise any point or inquire about the MAS.21 Put 
differently, the notification obligation sustains one of the basic pillars of the 
WTO: transparency.

In practice, a number of disputes have been settled through a MAS but the 
MAS was never notified pursuant to Article 3.6 of the DSU.22 The question 
is that whether notification is a prerequisite for the legally binding char-
acteristic of MAS or whether failure to notify will make the existence of a 
MAS invalid.

The disagreement on MAS was one of the issues in EC—Bananas III 
(Article 21.5—Ecuador II). The European Communities notified the 2001 
Bananas Understanding to the DSB as MAS to its bananas dispute with 
the United States and Ecuador.23 However, shortly after the United States 
and Ecuador claimed that the Bananas Understanding was not MAS under 
Article 3.6 of the DSU.24 The panel highlighted the indispensable character 
of the notification requirement as a multilateral element of MAS, however 
the panel did not see the Bananas Understanding as a MAS (due to the 
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25 European Communities—Regime for the Importation, Sale and Distribution of 
Bananas—Second Recourse to Article 21.5 of the DSU by Ecuador (‘EC—Bananas III (Arti-
cle 21.5—Ecuador II)’), Panel Report (adopted 11 December 2008) WT/DS27/RW2/ECU, 
[7.106]–[7.107].

26 EC—Bananas III (Article 21.5—Ecuador II) (AB) (n 13) [222].
27 Alvarez-Jiménez (n 14) 351.
28 Alschner (n 12) 81.
29 In comparison with MAS, the DSU provides a stricter requirement for the WTO adjudica-

tors’ recommendations and rulings that they cannot add or diminish the rights and obligations 
provided in the covered agreements. See DSU, Arts 3.2 and 19.2.

30 Memorandum of Understanding Between the Government of the United States of  
America and the Government of the Republic of Indonesia, done on 3 October 2014, Section A  
(‘the MOU on Clove Cigarettes Dispute’).

disagreement between parties regarding the Understanding), irrespective 
of its proper notification under Article 3.6.25 The Appellate Body upheld 
the panel’s decision that the Bananas Understanding was not MAS, but the 
Appellate Body were of the view that the panel must look at the text of the 
Understanding rather than the conflicting notifications or ex post communi-
cations of the parties at the meeting of the DSB.26

The Appellate Body’s finding tells us that what mattered was the text of 
the agreement/solution where the rights and obligations are laid down.27 
Neither the conflicting statements of the parties nor the failure to notify 
would alter the binding character of such agreement/solution. As Alschner 
put it: ‘non-notification of a MAS [procedural violation] may result in a 
violation of DSU Article 3.6, but it does not invalidate the existence of a 
settlement in the first place’.28

ii. Consistent with Covered Agreement

As mentioned above, MAS offers a greater degree of flexibility to the parties 
in settling their dispute.29 Article 3.6 merely lays down procedural obliga-
tions for MAS. Articles 3.5 and 3.7 of the DSU place substantive obliga-
tion on the MAS by mandating that the MAS should be consistent with 
WTO covered agreements. Article 3.5 in particular provides that ‘all solu-
tions’ which include MAS and any outcomes must be ‘consistent with those 
agreements and shall not nullify or impair benefits accruing to any Member 
under those agreements, nor impede the attainment of any objective of those 
agreements’.

The text of MAS can create rights and obligations. For example, a party 
to MAS can agree to relinquish its right to bring action under the DSU, as is 
evidenced in the final settlement of US—Clove Cigarettes where the United 
States agreed to not bring any future action against Indonesia’s export ban/
restriction on certain minerals.30 The Appellate Body in EC—Bananas III 
(Article 21.5—Ecuador II) recognised this type of agreement by stating that 
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33 China—Measures Affecting Trading Rights and Distribution Services for Certain Publica-
tions and Audiovisual Entertainment Products, Appellate Body Report (adopted 19 January 
2010) WT/DS363/AB/R [223].

34 Alschner (n 12) 94.
35 DSU, Arts 4.3, 11, 12.7, 15 and 22.8. See also: WTO, A Handbook on the WTO Dispute 
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MAS may encompass an agreement to forgo the right to initiate proceed-
ings as long as it is clearly specified.31 A party can also agree with additional 
commitments or obligations, for example the recognition of the State of 
Santa Catarina as free of foot-and-mouth disease by the United States is one 
of the interim settlement terms in the US—Upland Cotton dispute.32 So, 
how do we know that the text of MAS is WTO consistent?

When evaluating the reference in the introductory clause of Paragraph 5.1 
of China’s Accession Protocol to the phrase ‘in a manner consistent with the 
WTO Agreement’, the Appellate Body in China—Publications and Audio-
visuals Products noted that ‘WTO Members’ regulatory requirements may 
be WTO consistent in one of two ways. First, they may simply not contra-
vene any WTO obligation. Secondly, even if they contravene a WTO obliga-
tion, they may be justified under an applicable exception’.33 According to 
Alschner, in the context of MAS, this means that MAS must conform to all 
WTO obligations to be qualified as WTO-consistent settlements.34 In other 
words, disputants cannot use MAS to reduce their WTO obligations but 
they can agree to waive their WTO rights or accept additional obligations.

C.  Amicable Settlements at Non-Implementation Level Induced by 
Retaliation

The preference for MAS provided by the DSU has made the instrument 
available to the disputants at any stage of the dispute settlement mechanism, 
including at the stage of non-implementation.35 For instance, the very first 
dispute brought to WTO dispute settlement between Singapore and Malaysia  
was settled amicably prior to the establishment of a panel.36 Moreover, in 
EC—Scallops the parties to the dispute reached a MAS after the issuance of 
an interim report but before the issuance of final reports.37 In other cases, 
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European Communities, WT/DS72/7, G/L/157/Add.1, G/TBT/D/12/Add.1, G/LIC/D/4Add.1, 
18 November 1999.

39 United States—Anti-Dumping Duty on Dynamic Random Access Memory Semiconduc-
tors (DRAMS) of One Megabit or Above from Korea—Recourse to Article 21.5 of the DSU by 
Korea, Panel Report (adopted 7 November 2000), WT/DS99/RW.

40 Japan Measures Affecting the Importation of Apples—Notification of Mutually Agreed 
Solution, WT/DS245/21 G/L/520/Add.1 G/SPS/GEN/299/Add.1 G/AG/GEN/50/Add.1,  
2 September 2005.

41 Memorandum of Understanding Related to the Cotton Dispute (WT/DS267) (‘the 2014 
MOU on Cotton Dispute’) https://ustr.gov/sites/default/files/20141001201606893.pdf; the 
MOU between the US and Indonesia (n 30).

42 Joint Communication from the European Union and the United States, European Com-
munities—Measures Concerning Meat and Meat Products (Hormones), WT/DS26/29, 17 April 
2014.

43 For efficiency reasons, this chapter focuses on the beef hormone dispute between the 
United States and the European Communities.

44 EC Measures Concerning Meat and Meat Products (Hormones), Complaint by the United 
States, Panel Report (adopted 13 February 1998) WT/DS26/R/USA, 51.

45 ibid 52.
46 ibid 49–50.

EC—Butter, the parties reached the solution after the issuance of the final 
report but before the circulation of the report to all Members.38 In US—
DRAMS, the disputants reached a MAS prior to the issuance of the interim 
report of the compliance panel.39 In Japan—Apples, the parties to the dis-
pute reached a MAS after the issuance of the Article 21.5 panel report.40 
MAS were also reached in the US—Upland Cotton and US—Clove Ciga-
rettes disputes prior to the imposition of retaliation.41 In EC—Hormones, a 
MAS has been reached after the imposition of retaliation.42

The next section focuses on an amicable solution reached at the non-
implementation stage (prior to or after the imposition of retaliatory meas-
ures) in the EC—Hormones, US—Upland Cotton and US—Clove Cigarettes 
disputes.

i. ‘Greater Market Access’ Reached in EC—Hormones

The EC—Hormones dispute is a two decade-long dispute related to the 
health policies of the European Communities. The European Communities 
enacted a Directive that prohibited the importation and sale of hormone-
treated beef and beef by-products. The United States (and Canada) chal-
lenged this directive in WTO dispute settlement.43

The United States argued that its beef is from cattle that are treated with 
approved growth hormones and therefore does not cause any risk to pub-
lic health.44 In contrast, the European Communities claimed that there are 
potential risks to human health associated with hormone-treated beef and 
beef products.45 However, the European Communities’ claim lacked an 
objective scientific risk assessment as required by the SPS Agreement.46 The 
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52 COM (2000)0320 (n 50) 6.

ban was mostly derived from subjective domestic consumer fear and bad 
experiences in the past.47 The fear and experiences of the past (including the 
mad cow disease outbreak) have established a social-cultural perspective. 
The European Communities producers and consumers have a preference 
for naturally produced foods. The US producers and consumers generally 
accept technological interference with food. The panel, in a decision which 
was upheld by the Appellate Body, concluded that the European Commu-
nities measure was not based on a risk assessment as required by the SPS 
Agreement.48

While the European Communities always affirmed its intention to comply 
with the report adopted by the DSB, it appeared that it never intended to 
withdraw its ban on hormone-treated beef.49 The European Communities’ 
effort to comply was demonstrated from the actions pursued by the Com-
mission. After the decision of the DSB, the Commission immediately initi-
ated a complementary risk assessment and funded several scientific studies 
and research projects on the six hormones involved in the dispute.50 The 
risk assessment conducted by the Scientific Committee on Veterinary Meas-
ures relating to Public Health (SCVPH) concluded that all six hormones 
have potentially adverse effects on human health, particularly for prepu-
bertal children. However, the evidence is not equally conclusive for all hor-
mones.51 In May 2001 the Commission proposed new legislation amending 
Council Directive 96/22/EC, which suggests the complete ban of the use of 
oestradiol 17β.52 With regard to the other five hormones, although admit-
ting that the current state of knowledge does not make it possible to give 
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May 2012, ‘Amending Council Regulation (EU) No 617/2009 Opening an Autonomous Tariff 

a quantitative estimate of the risk to consumers, the Commission proposed 
to continue to provisionally prohibit these hormones in accordance with 
Article 5.7 of the SPS Agreement.

Despite any risk assessment conducted by the European Communities, 
the United States and Canada viewed that the withdrawal of the inconsist-
ent measures (the ban) was the only way to implement the DSB recommen-
dations or rulings. The United States went even further; infuriated by the 
European Communities’ non-compliance, it adopted ‘carousel retaliation’ 
in 2000.53 After a conflict over compliance which lasted many years, in 
May 2009 the European Union54 and the United States signed an MOU 
implementing an agreement that promises to end this long-standing dispute.

The memorandum provides for three phases in which at phases 1 (August 
2009–August 2012) and 2 (August 2012–August 2013) the European Union 
agreed to expand its market access for US high-quality beef (HQB), and the 
United States agreed to reduce its retaliatory duties levied on certain EU 
exports. Phase 3 provides for the possibility of a definitive solution.55

In phase 1 the European Union agreed to open up a tariff quota for 
20,000 metric tons imports of HQB,56 and the US beef products under this 
scheme must originate from the cattle that have never been treated with 
growth hormones. In return, the United States agreed to not implement its 
January 2009 revised carousel retaliatory sanctions on selected EU products 
to the United States.57 But trade retaliation remained in place for certain EU 
products (‘reduced’ list) until the final phase of the agreement.58 In phase 
2, the European Union adopted regulations increasing the quota of HQB 
to 48,200 metric tons and laying down rules for the quota management 
system.59
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64 United States—Subsidies on Upland Cotton—Recourse to Article 21.5 of the DSU by 
Brazil (‘US—Upland Cotton (Article 21.5—Brazil)’), Panel Report (adopted 20 June 2008) 
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On 14 April 2014 the European Union and the United States notified the 
DSB of a revised MOU dated 21 October 2013 where both parties agreed 
to extend phase 2 for two extra years without a change of tariff-rate quota 
(TQR) and to enter into a negotiation for a definite solution to the dispute 
by August 2015.60

ii. ‘Cash Payments’ in US—Upland Cotton

US—Upland Cotton is a decade-long dispute between the United States 
and Brazil regarding the issue of unfair subsidies on cotton. In 2002 Brazil 
brought a claim in WTO dispute settlement complaining that certain US leg-
islation and regulations provided subsidies (including export credits), grants 
and assistances to US producers and exporters of upland cotton.61 Such 
subsidies arguably increased US upland cotton production, increased US 
exports and suppressed the cotton prices in the world. In 2002 and again in 
2008 the WTO panels and Appellate Body found certain features of the US 
agricultural programme (domestic support to cotton under the marketing 
loan and countercyclical payment programmes, and export credit guaran-
tees under the GSM-102 programme) inconsistent with WTO law.

The United States took some steps they deemed necessary to comply with 
the rulings. They abandoned some export credit schemes and the Step 2 
cotton programme, which was authorised by the 2002 Farm Bill.62  Brazil 
disagreed with the US claim that they had complied with the DSB rulings 
which led to the establishment of the compliance panel in 2006. Brazil 
argued that the US changes to the programmes were insufficient and it had 
not taken any specific measures to scrap its programme on marketing loans 
and countercyclical payments.63 The WTO compliance panel determined 
that the United States had failed to bring its cotton subsidy programmes 
into compliance with the earlier rulings.64 The United States appealed. The 
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Appellate Body also ruled in favour of Brazil.65 Their reports gave a way 
for Brazil to request from the DSB an authorisation to retaliate—including, 
possibly, cross-retaliation in services and intellectual property rights.66

In June 2010 the United States and Brazil agreed on an interim settlement 
(the 2010 MOU) to avert the imposition of countermeasures by Brazil that 
would have affected approximately US$800 million of US trade at that time, 
including the threat of retaliation outside the agricultural sector.67 In the 
2010 MOU, the United States agreed to provide a monthly payment to the 
Brazil Cotton Institute (IBA) for a technical assistance fund and capacity-
building activities related to the cotton sector in Brazil. In return, Brazil 
would suspend temporarily the imposition of the countermeasures.68 The 
2010 MOU was considered as a series of steps to help make progress for a 
mutually agreed solution, thus it was not MAS.

In October 2014 the two disputants agreed on a final settlement which 
terminates the Upland Cotton case. The United States agreed to make a 
one-off and final payment of US$300 million to the IBA. The MOU allows 
Brazil to spend the moneys according to the list of activities provided in Sec-
tion II of the MOU but it also requires Brazil to be transparent in utilising 
such payment. Brazil, in return, agreed to relinquish its right to retaliate and 
to not bring any new complaints against the US domestic cotton support 
programmes and the GSM-102 programme.69

iii. ‘GSP Facilitation’ Reached in US—Clove Cigarettes

The Clove Cigarettes dispute was one of the high-profile disputes in the 
WTO as it involved a complex issue of how to achieve public policy objec-
tives such as public health protection without creating unnecessary burden 
and obstacles to international trade.

The dispute started when Indonesia brought a complaint against the 
United States before the WTO dispute settlement system. Indonesia claimed 
that a piece of US legislation (the Family Smoking Prevention and Tobacco 
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Control Act, which amended the Federal Food, Drug, and Cosmetic Act, 
section 907(a)(1)(A)) is inconsistent with the WTO principle of non-dis-
crimination by banning clove cigarettes, the majority of which are imported 
from Indonesia, while exempting menthol cigarettes, most of which are pro-
duced domestically.70 Indonesia also claimed that the legislation is more 
trade restrictive than is necessary to protect human health because it does 
little to prevent young people from smoking, which is the objective pursued 
by the legislation.71 The WTO Panel, in a decision which was upheld by the 
Appellate Body, found in Indonesia’s favour that the disputed piece of US 
legislation was indeed discriminatory.72

At the DSB meeting on 24 May 2013, the United States made a statement 
that:

US authorities … had worked to implement the recommendations and rulings of 
the DSB in a manner that is appropriate from the perspective of public health … 
the challenged US measure reflects the overwhelming view of the scientific commu-
nity that banning clove and other flavoured cigarettes benefited the public health 
by reducing the likelihood that the youth would enter into a lifetime of cigarette 
addiction … The health risks posed by using tobacco were well-documented, and 
the public health challenges posed by menthol cigarettes in particular were signifi-
cant … Raising awareness and educating about the health risks of tobacco could 
be an important means to discourage its use. In light of the significant public 
health challenges posed by menthol cigarettes, these actions by US health authori-
ties brought the United States into compliance with the DSB’s recommendations 
and rulings.73

The US statement clearly demonstrates that the United States has no inten-
tion of lifting the ban on clove cigarettes, nor have they the intention to 
impose a ban on menthol cigarettes.

In August 2013 Indonesia lodged a request to the DSB to authorise retali-
ation against the US failure to comply with WTO rulings.74 The United 
States disputed Indonesia’s claim that it did not need to refer this dispute to 
the compliance panel, and the European Union, the third party in this case, 
challenged Indonesia’s decision to request authorisation to retaliate without 



Amicable Settlements in the Multilateral Trading System 139

75 Indonesia—Recourse to Article 22.2 of the DSU in the US—Clove Cigarettes Dispute—
Request for Consultations by the European Union, WT/DS481/1, G/L/1072, 19 June 2014. See 
also World Trade Online, ‘US, Indonesia Clove Cigarette Fight Raises Key DSU Issues in the 
WTO’, 6 September 2013, http://insidetrade.com/inside-us-trade/us-indonesia-clove-cigarette-
fight-raises-key-dsu-issues-wto. A similar situation arose in the US—Tuna II (Mexico) dispute. 
The United States claimed that by extending two requirements to the fishing vessels outside the 
Eastern Tropical Pacific Ocean (ETP) that previously applied to the vessels within that ocean, 
where most Mexican fleets operate, it had complied with the WTO rulings. Mexico argued that 
the new rule was not relevant to their request for retaliation due to the United States not hav-
ing made any reference to the new rule in its communication objecting to Mexico’ retaliation 
request and therefore Mexico will proceed with retaliation when the arbitration is concluded. 
See World Trade Online, ‘Despite New Tuna Rule, Mexico Says It will Impose Retaliation 
As Soon As Possible’, Daily News (Washington DC, 23 March 2016) http://insidetrade.com/
daily-news/despite-new-tuna-rule-mexico-says-it-will-impose-retaliation-soon-possible.

76 Indonesian Ministry of Trade, ‘Indonesia and the United States Agree to Stop Clove 
Cigarettes Case’, Press Release (Jakarta, 7 October 2014) www.kemendag.go.id/files/
pdf/2014/10/07/indonesia-as-sepakat-hentikan-kasus-rokok-kretek-en0-1412676149.pdf.

77 Indonesia—Recourse to Article 22.2 of the DSU in the US—Clove Cigarettes Dispute—
Notification of a Mutually Agreed Solution and a Withdrawal of a Request for Consultations, 
WT/DS481/5, G/L/1072/Add.1, 11 May 2015.

78 Indonesian Ministry of Trade, ‘Indonesia and the United States Agree to Stop Clove Ciga-
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resorting first to a compliance panel.75 In October 2014 the Indonesian gov-
ernment announced that both Indonesia and the United States had reached 
an amicable settlement to resolve their dispute.76 Subsequently, the Euro-
pean Union withdrew its request for consultations in the procedural dispute 
against Indonesia’s decision to retaliate in Clove Cigarettes.77

The MOU between Indonesia and the United States, according to the 
Indonesian government, will end the Clove Cigarettes dispute, ‘by way of 
settlement accommodating to the interests of both parties involved’.78 The 
United States will able to maintain its ban on flavour cigarettes except men-
thol, but at the same time it will not impede the market access of Indone-
sian-made cigars and cigarillos in the US market until the new regulation, 
that are non-arbitrary and non-discriminative are in place.79 The United 
States has also agreed to grant an additional Generalised System Preference 
(GSP)—a programme to help developing and least-developed countries—
beyond certain value limitations for the next five years and to refrain itself 
from filing a complaint against Indonesia’s current restrictions on the export 
of certain mineral and mining products.80

D.  The Purpose of Inducing a Mutually Agreeable Solution  
(Final Settlement)

The reforms of dispute settlement system agreed in the Uruguay Round 
have introduced a number of innovative features which have driven WTO 
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 dispute settlement towards a quasi-judicial system. Regardless of such evo-
lution, the DSU preserves the diplomatic elements of dispute settlement. 
Thus, the DSU establishes a system that combines diplomatic and adju-
dicatory components. A MAS resembles the ‘diplomatic’ feature of WTO 
dispute settlement. At the non-implementation stage, these mixed elements 
of dispute resolution can be seen in Article 22.8, which allows retaliation 
to be terminated by either withdrawal/compliance or MAS. Three disputes 
elaborated on previously are examples of the imposition of retaliation or its 
threat leading to the disputants’ agreement on an amicable solution.

Achieving compliance or MAS is the eventual goal of retaliation. As with 
compliance, MAS is a factor that brings to an end the retaliatory measures 
imposed by the retaliating state. However, both are two distinct goals. The 
withdrawal of the inconsistent measures is often considered to be the course 
of action to secure compliance. MAS provides final solutions to the nullifi-
cation and impairments that will replace the withdrawal of the inconsistent 
measures.

One might argue that the amicable settlement reached in EC—Hormones 
reflects the purpose of rebalancing. Such a view is rational. As argued by 
Pauwelyn, there are multiple, and sometimes overlapping purposes of retali-
ation.81 In practice, the arbitrators in US—FSC (Article 22.6—US) acknowl-
edged that the act of withdrawing the inconsistent measures (prohibited 
subsidies) restores the balance of rights and obligations.82 Shadikhodjaev 
notes that the inducement of compliance serves as a means of rebalanc-
ing trade concessions or benefits whereas the rebalancing effect is a result 
of the compliance inducement.83 The inducement of a MAS similarly has 
an element of rebalancing the mutual benefits under WTO agreements. By 
providing a final solution to the nullification or impairment, MAS restores 
the balance of concessions and benefits where the respondent has violated. 
It is, however, clear that suffering retaliation for the purpose of (tempo-
rary) rebalancing or reaching an interim settlement is the provisional or 
immediate aim of retaliation.84 It does not provide the parties with finality. 
The interim settlements reached in EC—Hormones (the 2009 MOU) and 
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US—Upland Cotton (the 2010 MOU) are examples of disputes where the 
imposition of retaliation serves the purpose of rebalancing in light of its 
provisional aim.

i.  Retaliation Inducing a Mutually Agreeable Solution: A Defeat for the 
Winning Party?

The DSU provides mechanisms that give a degree of flexibility to the dis-
putants to solve their dispute. This is demonstrated from the mechanisms 
that make the negotiations or bilateral consultations available at any stage 
of dispute settlement.

While reaching MAS at the beginning of the dispute or prior to the issu-
ance of the WTO adjudicative bodies’ report is preferred and presumably 
creates a win-win situation for the disputants, concluding MAS after the 
imposition of the retaliation measures may raise a question regarding the 
justice aspect from the complainant side. One may argue that the winning 
party does not obtain what it is supposed to gain when winning the dispute. 
Such concern is understandable when we focus on compliance or the with-
drawal of inconsistent measures as the only solution to the nullification or 
impairment in WTO dispute settlement.

However, as pointed out by Trachtman, in high-profile cases involving 
politically sensitive matters, ‘the nirvana of perfect compliance is a chi-
mera’.85 Zimmermann also states that compliance is essential, but not at 
all costs.86 The purpose of inducing a MAS provides the disputants with 
a degree of flexibility that they want in settling their disputes. When the 
purpose of inducing compliance is not attainable, final solutions to the nul-
lification or impairment through MAS is important to restore the balance of 
rights and obligations between parties to the dispute. Retaliation inducing 
MAS would help the disputants to find a tailored solution to their dispute. 
Thus, the concern of retaliation inducing MAS may not be so much whether 
it is reached at the expense of the complaining party, but the contentious 
issue is more on systemic implications and their consequences for the third 
parties’ interests and the legality of the settlements.

ii.  Retaliation Inducing a Mutually Agreeable Solution: Systemic 
Implications and Third Parties’ Interests

Never-ending disputes will undermine the credibility of the WTO dispute set-
tlement system. Terminating retaliatory measures and solving a  decade-long 
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dispute through MAS, on the one hand, appears to bring a positive result 
for the disputants and from the point of view of settlement of disputes. On 
the other hand, they might be questionable from the aspect of third parties’ 
interests. Such bilateral solutions may be reached at the cost of third parties 
or may be at odds with the collective interests within the WTO. This section 
takes a look at the settlements reached in the Hormones, Clove Cigarettes 
and Upland Cotton disputes to evaluate the implications that they might 
have.

The MOU between the European Union and the United States established 
three phases that would lead to the final settlement of the Hormones dispute. 
The EU–US interim settlement received mixed domestic reactions. A US Sen-
ator hailed the provisional agreement as satisfactory from the perspective 
of greater market access to the European Union’s market but also labelled 
it as disappointing from the point of view of evasion of hormones issues.87 
The agreement itself received a more positive response from the US meat 
exporters. The United States Meat Exporter Federation, for instance, stated 
that the meat export activity under the new quota had been increasing very 
encouragingly and had had a positive impact on demand for high-quality 
US beef.88 In contrast, a major EU farm organisation, Copa and Cogeca, 
was unhappy with the Agreement, stating that the interim deal would hurt 
the European Union farmers who were already struggling in a market hit 
by economic crisis.89 They also took the view that the deal was unfair since 
the European Union granted a greater market access from year one but the 
United States would maintain its retaliatory measures on certain products 
from the European Union for another three years.90 The local beef produc-
ers’ criticism of the beef deal is the standard/common economic argument, 
since increased market access for foreign products means increased competi-
tion faced by local products.

The EU–US provisional deal appears to carry potential trade implications 
for third parties’ interests. During the DSB meeting, most of the beef-export-
ing Members such as Australia, Argentina and Uruguay expressed their con-
cerns about the deal related to the quota allocation system and the definition 
of ‘high-quality’ beef, which might provide unequal market access to other 
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beef-exporting Members and, therefore, could trigger another potential dis-
pute under MFN treatment.91 The European Union, in responding to this 
concern, provided that the new quota would be ‘non-discriminatory’ and 
‘origin neutral’.92 However, at the meeting of the WTO Committee on Tech-
nical Barriers to Trade in June 2013, Argentina raised a concern regarding 
EU Regulation No 481/2012 as regards the validity certificates of authentic-
ity for HQB. Argentina argued that the HQB quota, although it is origin 
neutral, is administered in a way that is tantamount to a ‘de facto’ discrimi-
nation inconsistent with the MFN principle.93 It is reported that Argentina 
secured access to the EU HQB quota on 26 September 2014, although it is 
not clear when they would be able to start exporting to the European Union 
since Argentina beef exports have been decreased due to domestic supply 
and export restrictions issues since 2012.94 Apart from the United States 
and Argentina, currently other beef exporter countries such as Australia, 
Canada, New Zealand and Uruguay have access to the quota. At the time 
of writing, no WTO Members have brought a formal complaint to WTO 
dispute settlement with regard to the arrangement to settle the hormone-
treated beef dispute.

MAS reached in the Clove Cigarettes dispute seem to produce rather 
minor systemic and trade effects to third parties compared with those in 
the Hormones and Upland Cotton disputes. Indonesia is the world’s larg-
est producer of kretek/clove cigarettes. While virtually all clove cigarettes 
imported into the United States in the three years prior to the ban, and the 
vast majority of clove cigarettes consumed in the United States, come from 
Indonesia,95 the US market is not profitable for Indonesia. The smoking rate 
in the United States has declined steadily in the past few years,96 and Indo-
nesia’s exports of clove cigarettes to the United States were minuscule. In 
2007, imports of clove cigarettes totalled US$398.8 million (out of US$360 
billion of the total US market for cigarettes) or approximately one-tenth of  
1 per cent of the total US market.97 Meanwhile, more than 94 per cent of all 
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cigarettes sold in the United States were produced domestically, and men-
thol accounted for around 26 per cent of the total US cigarettes market.98

Consequently, based on the equivalent standard, the level of authorised 
retaliation would arguably be insignificant for Indonesia. As an Indonesian 
senior trade official put it, ‘what we gain by settling outside the WTO is 
more significant than what we would gain by taking retaliatory measures 
valued at USD 55 million out of Indonesia’s total imports from the United 
States’.99

MAS to resolve the Upland Cotton dispute arguably had the most sig-
nificant systemic implications compared with the ones reached in the Hor-
mones and Clove Cigarettes disputes. By providing cash payment to a Brazil 
Cotton Fund, the United States subsidises not only its local cotton farmers 
but also Brazilian farmers. The US cotton subsidies have long been recog-
nised as ‘trade distorting’. According to the Environmental Working Group, 
cotton subsidies in the United States totalled US$32.9 billion from 1995 
to 2012.100 The programmes provided rewards to farmers for increasing 
production. The over-supply consequently dampened the world price of cot-
ton, which also depleted the revenue of other cotton producer countries, 
particularly from Africa.101 Cotton farmers in the West African region have 
relatively few options other than growing cotton. Geographical conditions 
limit the types of crops that can be grown. As a result, the economies of cot-
ton producer countries in Africa rely to a great extent on cotton exports.102

The 2014 Cotton deal allows the United States to continue propping up its 
domestic farmers (by paying Brazilian farmers) at the expense of poor devel-
oping countries, as well as US taxpayers. While one may argue that subsi-
dies from China and India in agriculture have increased in recent years and 
China is now considered the largest subsidiser of cotton, subsidies provided 
by the United States to its cotton farmers are still significant in creating an 
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artificially low world cotton price.103 In responding to a question before the 
Senate Finance Committee, the chief of the United States Trade Representa-
tive (USTR) admitted that ‘if you are a poor subsistence farmer in Africa, 
it does not matter whether the subsidy’s coming from the United States or 
China, it matters that the subsidy exists’.104 A study conducted by the United 
Nations Industrial Development Organization (UNIDO) demonstrates that 
trade-distorting polices on tariffs and subsidies imposed by developed and 
developing countries alike continue to hamper small developing states’ and 
least-developed countries’ trade and economies.105 Valentine Rugwabiza, 
the former Deputy Director-General of the WTO, highlighted that ‘the road 
to realizing Africa’s potential lies in removing trade barriers’.106

Challenging the US–Brazil MAS and unfair cotton subsidies in WTO dis-
pute settlement is a way for African countries to protect their trade inter-
ests. However, it is known that African countries have been largely absent 
in WTO dispute settlement due to capacity and power constraints.107 So it 
seems unlikely that African countries will challenge a powerful developed 
country such as the United States and big developing countries such as Bra-
zil, China and India. Put differently, they appear to be caught between a 
rock and a hard place for now.108

iii.  Solutions Allowing the Continuity of Inconsistent Measures:  
Legal or Illegal?

Settlements reached in the Hormones, Clove Cigarettes and Upland Cotton 
disputes have at least one similarity: the losing parties are able to keep main-
taining their WTO-inconsistent measures. Discrimination, ban and unfair 
subsidies are still in place. Meanwhile, the DSU clearly mandates that ‘all 
solutions’ must be ‘consistent with’ the covered agreements. This raises a 
concern about the legality of these settlements.
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So, is this kind of settlement permissible? Technically yes. It is mentioned 
in previous section that settlements reached between the disputants cannot 
be used to diminish their WTO obligations but the disputants can agree to 
waive their WTO rights.109 Appellate Body in EC—Bananas III and later 
on reinstated in EC—Poultry noted that as regards concessions, a Member 
could yield rights but could not diminish its obligation.110 This is exactly 
what the disputants in these three disputes have agreed on. Brazil, Indonesia 
and most likely the United States at phase 3 of the settlement have agreed 
to relinquish their rights to demand compliance from the respondents in 
the respective cases. They have agreed to withdraw their complaints and 
to terminate retaliatory measures and the disputes. The Appellate Body in 
EC—Bananas III (Article 21.5—Ecuador II) recognised this flexibility by 
stating that as long as it is indicated explicitly, a MAS may encompass an 
agreement to forego the right to initiate compliance proceedings.111 If the 
disputants are satisfied with the deal outcomes and decide to drop the case, 
the dispute is resolved and little can be done unless the third party, particu-
larly when the stakes for them are high, takes up the deal in a new dispute. 
As the Appellate Body in US—Wool Shirts and Blouses put it: ‘if any Mem-
ber should consider that its benefits are nullified or impaired as result of cir-
cumstances set out in Article XXIII, then dispute settlement is available’.112

II. THE QUESTION ABOUT THE EFFECTIVENESS OF  
WTO RETALIATION

According to the purpose-based approach, an effective instrument is the 
one that achieves or meets its intended purposes. Accordingly, in order to 
be effective, retaliation as one of the WTO dispute settlement instruments is 
expected to fulfil its purposes.

Inducing compliance is often considered to be the sole aim of WTO retali-
ation and the primary factor in assessing the effectiveness of WTO retali-
ation. This perspective may not only limit the role that can be played by 
retaliation, but also may trap the arbitrators in a situation where they award 
a ‘punitive’ amount which they deemed reasonably meaningful to induce 
compliance.113
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The inducement for compliance does not depend much on the level of 
retaliation. The arbitrators in US—Byrd Amendment (Article 22.6—US) 
acknowledged this complexity by stating that ‘Inn some cases, even a very 
high amount of countermeasures may not achieve compliance, whereas in 
some others a limited amount may’.114 The selection of the concessions or 
other obligations to be suspended can have a greater effect on inducing the 
recalcitrant state to comply or bringing the parties to the dispute back to the 
negotiation table. Informal remedies such as reputation also add consider-
able power to the non-punitive retaliation. This explains why the non-puni-
tive level of retaliation can still operate effectively in inducing compliance 
or settlement.

The analysis provided in this book is in favour of the multiple purposes 
of WTO retaliation. The DSU has a strong preference for compliance; at 
the same time, it tolerates temporary non-compliance and allows a MAS to 
be reached at the non-implementation level.115 In practice, a complaining 
Member utilises retaliation and its formal threats in inducing compliance, 
reaching temporary arrangements or achieving partial or complete solu-
tion. In other words, WTO retaliation contributes to changing the behav-
iour of the disputants, particularly the respondent, to promote the goals of 
retaliation.

For example, the threat of retaliation by the European Union in US—
Safeguards was successful in inducing the United States to repeal the US 
steel safeguards in 2003.116 Similarly in the COOL dispute, a few days 
after the DSB granted Canada and Mexico the authorisation to retaliate, 
the United States informed the DSB meeting that the COOL regulation had 
been repealed by the US Congress.117 The domestic poultry and farmers’ 
associations strongly support US compliance with WTO law due to the fear 

www.wto.org/english/news_e/news15_e/dsb_18dec15_e.htm
www.wto.org/english/news_e/news15_e/dsb_18dec15_e.htm
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of retaliation imposed by Canada and Mexico.118 In the Byrd—Amendment 
dispute, the United States repealed the Byrd Amendment as a response to 
the retaliatory measures imposed by the European Communities, Japan, 
Canada and Mexico.119

In the EC—Hormones dispute, the European Union and the United States 
agreed on a provisional agreement as a series of steps designed to end the 
retaliatory measures and the long-standing dispute between them.120 Simi-
larly in the EC—Bananas dispute, the European Union, the United States 
and Latin American banana supplier countries signed agreements designed 
to provide for final settlement of all disputes over the EU import regime 
on bananas.121 In the US—Upland Cotton dispute, Brazil and the United 
States have reached a final settlement in 2014 to resolve their cotton sub-
sidy dispute. The agreement involves one-time US payment to Brazil Cotton 
Institute in return for Brazil not pursuing any WTO claims in five years 
time while the 2014 Farm Bill is in effect.122 The amount of countermeas-
ures awarded to Brazil in Canada—Aircraft Credits and Guarantees (Article 
22.6—Canada) was close to the amount awarded to Canada in Brazil—
Aircraft (Article 22.6—Brazil). In their decision, the arbitrators in the Can-
ada—Aircraft Credits and Guarantees (Article 22.6—Canada) arbitration 
proceeding stated that they understood that both parties had conducted 
consultations, thus awarding almost a similar amount of countermeasures 
was aimed to accommodate the parties to dispute to achieve a MAS.123 
Canada and Brazil finally reached a settlement in these two disputes over 
aircraft subsidies.

The presence of results such as temporary arrangements, final settlement 
or compliance as a response to retaliation actions demonstrates that WTO 
retaliation is reasonably effective in the light of its purposes.

www.trade.gov/mas/ian/tradedisputes-enforcement/retaliations/tg_ian_002094.asp
www.trade.gov/mas/ian/tradedisputes-enforcement/retaliations/tg_ian_002094.asp
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III. A WAY FORWARD

Evaluating the effectiveness of WTO retaliation is not uncontroversial, and 
disagreement may arise as to how to measure or evaluate effectiveness. As 
explained in the previous chapter, there are several approaches that can be 
taken to measure effectiveness. Regardless of such approaches, it is hard to 
imagine that there is an instrument that can perform perfectly without any 
issues or flaws.

Retaliation in the form of increasing tariff is obviously not a perfect 
instrument for small developing and least-developed country Members with 
small markets. Cross-retaliation under the TRIPS Agreement arguably is 
more effective and useful for them.124 Antigua, for example, obtained an 
authorisation from the DSB to cross-retaliate against the United States on 
the subject of intellectual property rights.125 The threat of cross-retaliation 
has brought the disputants back to the negotiating table in the hope of 
reaching a MAS.126

Many have criticised WTO retaliation. Churchill’s famous adage should 
also be recalled: democracy is the worst form of government except for 
all the alternatives. Similarly, WTO retaliation is the worst form of trade 
remedy except for the alternatives that are provided outside the system (uni-
lateral trade sanctions). As flawed as it can be, retaliation in the multilateral 
trading system provides a rule-based system that gives WTO Members equal 
opportunity, standards and platform that they may not have otherwise out-
side the WTO. As a delegation from the United States, Claire Wilcox, put it 
during the negotiations of the ITO Charter:127

We have sought to tame [unilateral] retaliation, to discipline it, to keep it within 
bounds. By subjecting it to the restraints of international control, we have 
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 endeavoured to check its spread and growth, to convert it from a weapon of eco-
nomic welfare into an instrument of international order.

There is always room for improvement. There are various reform proposals 
on the table to improve WTO retaliation. However, replacing WTO retali-
ation with the alternatives that are equally controversial and problematic, 
as discussed in the previous chapter, is not the best solution and would 
not preclude continuing criticism. Retaliation and its threat is an effective 
instrument to achieve the compliance objective if the case is not a politically 
sensitive one. In the coming years, we might find more politically difficult 
cases resolved at the non-implementation level by reaching MAS. Jackson 
once stated that ‘In some instances it is more important that international 
disputes be settled quietly and peacefully than that they conform to all cor-
rect economic policy goals, although the long-term impact of a “settlement” 
in the rule structure must also be considered’.128 Thus, it is important to 
also focus the DSU reform on amicable settlements. A number of Mem-
bers have put forward proposals to strengthen notification requirements for 
MAS/final settlement under Article 3.6 of the DSU.129 Japan called for the 
inclusion of a notification time frame and detailed terms of such solution in 
the MAS notification.130 The European Communities proposed to insert a 
new Article 22bis that would make a notified MAS subject to compliance 
review.131 However, future improvement also needs to cover the area of 
provisional settlement due to the increasing number of retaliations inducing 
a temporary settlement in recent years, as evidenced in the Hormones and 
Upland Cotton disputes. In particular, the DSU reform should take into 
account the procedural/transparency aspect of temporary settlements as 
they may be reached at the expense of other Members. For greater transpar-
ency, a mandatory detailed notification, regular reporting to a WTO Com-
mittee/DSB (monitoring and surveillance mechanism) and an authorisation/
adoption by the DSB requirement related to temporary/provisional settle-
ments should be considered in the reform, and this may be a fruitful area of 
study for another day.
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SUMMARY

This chapter introduced another purpose of retaliation: inducing a MAS. 
In evaluating this purpose, first the chapter assessed amicable settlements 
within the framework of the DSU. In general, the DSU provisions require 
substantive (consistent with covered agreement) and procedural (notifica-
tion) obligations for MAS. Nothing under the DSU prevents a MAS from 
being reached at any stage of the dispute settlement, including at the stage 
of non-implementation. In this regard, this chapter assessed the purpose of 
inducing a MAS and looked at the final settlements reached in the Clove 
Cigarettes and Upland Cotton disputes and the provisional settlement 
agreed in the Hormones dispute. This chapter also addressed the concerns 
raised in these settlements such as the legality of the settlements and their 
implications for third parties’ interests. As regards the question of the effec-
tiveness of retaliation, it is concluded in this chapter that WTO retaliation 
performs reasonably well in the light of its purposes. Finally, it is suggested 
in this chapter that the number of retaliation cases in which the retalia-
tory measures may be terminated because an amicable settlement is reached 
might increase in the future. Thus, the DSU reform is needed, in particular 
regarding strengthened transparency and notification requirements for final 
and provisional settlements, as they may be concluded at the expenses of 
third parties.



1 PGW Glare (ed), Oxford Latin Dictionary (Oxford, Oxford University Press, 1982) 
389–90.

7

Concluding Remarks

Conclūdō: to make an end; conclude.1

IRRESPECTIVE OF HOW innovative an international agreement is, 
it is worthless if its rights and obligations cannot be enforced. Thus, 
an  effective dispute resolution system is necessary to add value to the 

 agreement. Every dispute settlement system requires effective enforcement 
instruments and mechanisms. This view goes well with the maxim Ubi jus 
ibi remedium, which demonstrates the importance of having legal remedies 
in every legal system.

While the WTO dispute settlement system has been lauded as  effective, 
as Members have regularly had recourse to the system, the WTO dis-
pute settlement’s instrument at the non-implementation level—so-called 
 retaliation—is deemed ‘harmful’ and ‘ineffective’.

I. SUMMARY OF THE BOOK

This book began with an introductory chapter where concerns over WTO 
retaliation, as a flaw in a successful system, and the question as to the 
 purpose of retaliation were raised. It was followed by Chapter 2, discussing 
temporary remedies in the multilateral trading system, particularly retalia-
tion in more detail. In order to provide a fuller picture, a brief discussion 
regarding retaliation in the context of bilateral and plurilateral free trade 
agreements was provided in Chapter 2.

Chapter 3 elaborated on the discontent of various observers and WTO 
Members over WTO retaliation. For example they are of the view that 
imposing retaliation is like ‘shooting [oneself] in the foot’ and it does little 
or nothing to induce compliance. Therefore, they consider WTO retalia-
tion to be an ineffective instrument to induce compliance. This chapter also 
looked at the reform proposals by WTO Members and observers; however, 
it has been argued that such proposals are equally problematic.
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It is often assumed that a high level of compliance indicates the  effectiveness 
of the rule/instrument. However, it can be discovered in Chapter 4 that 
compliance and effectiveness, although related, are distinct. To evaluate the 
effectiveness of retaliation, this book referred to a purposed-based approach 
where a rule is considered effective if it can achieve its purposes or objec-
tives. Put differently, a stand point pursued in this book is that the effective-
ness of WTO retaliation is assessed in the light of its purposes. There is a 
fairly extensive literature discussing the purposes of retaliation whose two 
main schools of thought are: the purpose of inducing compliance, and the 
purpose of rebalancing. Those who support the purpose of rebalancing have 
written that when the cost of political performance exceeds the benefit of  
performance (political cost), the DSU allows a violator to continue a  violation 
as long as the violator compensates or is willing to suffer  retaliation. This 
thought is refuted by the proponents of inducing compliance.

In search of the purposes of retaliation, an evaluation looking at remedies 
in the context of public international law and law and economics was con-
ducted in Chapter 5. WTO remedies have conceptual similarities to those 
under public international law and law and economics. However, it has been 
suggested in this book that by referring to the purpose of countermeasures 
under public international law merely based on the same terminology of 
‘countermeasures’ found in the SCM Agreement and the ILC Draft Articles, 
the arbitrators indirectly adopted the concept of something that the WTO 
has contracted out of. Additionally, the remedies within the framework of 
the WTO dispute settlement system are not intended to facilitate expecta-
tion damages, which are needed to accommodate efficient breach, a concept 
where a party is allowed to breach a contract and pay damages if doing so 
would be economically efficient rather than performing the contract.

Besides these two disciplines, the search for the purposes of WTO retali-
ation in Chapter 5 was focused on two areas of study: Article 22.6 arbitra-
tors’ statements and interpretation of Article 22 of the DSU. As regards  
Article 22.6 arbitrators’ statements, the arbitrators generally referred 
to inducing compliance as the purpose of retaliation, even though they 
employed different standards in calculating the level of retaliation for the 
prohibited subsidies disputes. There were two disputes in which the arbi-
trators questioned the exclusivity of the purpose of inducing compliance. 
Finally, an interpretation of Article 22 of the DSU in accordance with the 
rules of treaty interpretation was considered as the best way to illuminate 
what the purposes of retaliation are. It has also been established in this book 
that the proper method of interpretation is the VCLT rules of treaty inter-
pretation. This is consistent with Article 3.2 of the DSU, which provides 
that the WTO Agreements are to be interpreted in accordance with custom-
ary rules of interpretation of public international law. The customary rules 
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of interpretation are widely regarded as being codified in Articles 31 and 32 
of the VCLT.

The interpretation of Article 22 has two results: first, retaliation should 
not turn into an arbitrary measure in pursuing its objectives; secondly, 
 retaliation can be used to pursue more than one purpose in the light of the 
object and purpose of WTO dispute settlement.

The penultimate chapter of this book evaluated the purpose of  inducing 
a mutually agreed solution and the effectiveness of retaliation in the light 
of its purposes. The chapter assessed final settlements reached in the 
Clove  Cigarettes and Upland Cotton disputes and the provisional settle-
ment agreed in the Hormones dispute. It pointed out and addressed several 
concerns raised about the indicated settlements such as their legality and 
implications for third parties’ interests. As regards the question of the effec-
tiveness of retaliation, it was established in Chapter 6 that WTO retaliation 
contributes to changing the behaviour of the disputants, particularly the 
respondent, to promote the goals of retaliation; thus it was concluded that 
WTO  retaliation performs reasonably well in the light of its purposes.

II. FINAL OBSERVATIONS

This book employs the purpose-based approach to effectiveness. Identifying 
the purpose(s) of retaliation is not a simple task. Uncertainty and debate con-
cerning the purpose of WTO retaliation exist since the DSU does not stipu-
late the purpose of retaliation explicitly. The DSU, however, demonstrates a 
strong preference for compliance and MAS, and at the same time indicates 
a lack of preference for punitive sanction. In other words, the DSU rules 
are not excessively rigid or so inflexible as not to leave room for temporary 
arrangements or other forms of solution or settlement. A mutually agreeable 
solution, for example, can be reached after the imposition of retaliation, and 
such a solution will terminate retaliation measures imposed by a retaliat-
ing state. Retaliation in the multilateral trading system is not intended to 
be punitive as the purpose of WTO dispute settlement is never to facilitate 
punishment, but to constrain it. Thus, arguably the function of Article 22.6 
arbitrators is not to determine whether or not the amount of suspension 
of concessions, let us say, is sufficient to induce compliance. Instead, the 
role of Article 22.6 arbitrators is to establish a non-punitive (equivalent or 
appropriate) level of suspension of concessions. This is in accordance with 
the (limited) mandate of the Arbitrators pursuant to Articles 22.6 and 22.7 
of the DSU. These two articles empower arbitrators to determine whether 
the level of retaliation requested is equivalent to the level of nullification 
and whether the principles or procedures concerning retaliation pursuant to 
Article 22.3 of the DSU have been followed. It is the retaliatory state that 
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should decide the nature of its authorised retaliatory measures and its design 
as a means to induce compliance or to achieve a MAS.

By focusing on the notion of a single purpose, one may overlook the 
coexistence of the multiple purposes of retaliation. Prompt compliance 
with a rule is important; and WTO dispute settlement has a reasonably 
good record of it. However, where there is an impracticable situation for a 
Member to comply with the adverse rulings, a system that offers a certain 
amount of flexibility in settling the dispute is required to keep the Members 
in the system. This book is in favour of the multiple purposes of retaliation, 
including inducing a MAS. The wording and the context of Article 22 and 
the object and purpose of WTO dispute settlement maintain this premise. 
While suffering retaliation for the purpose of rebalancing is often regarded 
as the provisional aim, the ultimate aim of retaliation is achieving either 
compliance or a MAS.

Ultimately, retaliation may not induce compliance in all disputes; it may 
nevertheless be used to achieve other results as is evidenced by the parties 
seeking and pursuing other goals than retaliation such as a positive settle-
ment through a MAS. It is therefore concluded that WTO retaliation is 
effective in the light of its purposes.
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